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[6325-01-M] 

Title  5— Administrative  Personnel 

CHAPTER  I— OFFICE  OF  PERSONNEL 
MANAGEMENT 

PART  900— INTERGOVERNMENTAL 
PERSONNEL  ACT  PROGRAMS 

Standards  for  a  Merit  System  of 
Personnel  Administration 

Note.— The  Standards  for  a  Merit 
System  of  Personnel  Administration,  5 
CFR  Pari  900.  Subpart  P\  published  last 
Friday.  February  9,  1979,  at  44  FR 
8520.  is  reprinted  today  for  the  follow¬ 
ing  reason.  The  issuance  of  Februay  9 
incorrecily  printed  certain  material 
under  various  Guide  sections  in 
Roman  ,type  rather  than  in  italics. 
This  is  an  important  distinction. 
Guide  material  in  italics  in  the  Guide 
sections  of  the  Standards  indicates, 
that  the  material  is  recommendatory 
or  informational  rather  than  interpre¬ 
tive  of  the  regulations.  See 
§900.601(n). 

AGENCY;  Office  of  Personnel  Manr 
agement. 

ACTION:  P'inal  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  revised  Stand¬ 
ards  for  a  Merit  System  of  Personnel 
Administration.  These  revised  Stand¬ 
ards  incorporate  in  revised  form  regu¬ 
lations  which  have  been  transferred 
from  45  CFR  Part  70  and  material 
presently  in  5  CFR  Part  900,  Subpart 
F.  By  this  action  and  action  taken 
elsewhere  in  this  Fedfral  Register. 
the  Standards  are  removed  from  45 
CFR  Part  70.  Authority  to  prescribe 
the  Standards  was  transferred  to  the 
United  States  Civil  Service  Commis¬ 
sion  from  the  Departments  of  Health, 
Education,  and  Welfare,  Labor,  and 
Agriculture  by  the  Intergovernmental 
Personnel  Act  (IPA)  of  1970,  and 
under  Reorganization  Plan  Number 
Two  of  1978,  was  transferred  to  the 
Office  of  Personnel  Management  on 
January  1.  1979. 

These  revised  regulations  appeared 
in  proposed  form  in  the  F^eral  Reg¬ 
ister  on  May  16,  1978,  43  FR  20996. 

The  Standards  contain  requirements 
and  guides  for  establishing  and  main¬ 
taining  a  system  of  personnel  adminis¬ 
tration  on  a  merit  basis  in  the  grant- 
in-aid  programs  listed  in  Appendix  A 
to  this  issuance.  Their  primary  pur¬ 
pose  is  to  help  strengthen  State  and 
local  personnel  administration  for 
those  grant  programs  to  assure  their 
proper  and  efficient  administration. 
They  include  criteria  for  establishing 
and  maintaining  a  systematic  ap¬ 
proach  to  employing,  advancing  and 
retaining  employees:  for  providing 
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proper  safeguards  for  fair  treatment 
of  employees:  for  assuring  compliance 
with  Federal  equal  employment  re¬ 
quirements;  for  assuring  effective  em¬ 
ployee  management  relations:  and  for 
sustaining  proper  administration  of 
the  Standards  through  evaluation, 
technical  assistance,  and  where  neces¬ 
sary,  enforcement  action. 

EFFECTIVE  DATE:  February  9.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Lawrence  D.  Greene.  Intergovern¬ 
mental  Personnel  Programs.  Office 

of  Personnel  Management,  1900  E 

Street,  NW.,  Room  2510,  Washing¬ 
ton.  D.C.  20415— (202)  632  6044. 

SUPPLEMENTARY  INFORMATION: 

Background 

A  purpose  of  the  IPA  as  expressed  in 
Title  II  is  ‘‘to  assist  State  and  local 
governments  to  strengthen  their  staffs 
by  improving  their  personnel  adminis¬ 
tration.”  In  Title  II.  Section  208(a), 
the  Congress  provides  one  means  of 
accomplishing  this  purpose— by  the 
Office  of  Personnel  Management  pre¬ 
scribing,  and  in  cooperation  with  Fed¬ 
eral  grantor  agencies,  administering 
personnel  standards  on  a  merit  basis 
for  State  and  local  government  per¬ 
sonnel  systems  serving  grant-aided 
programs.  The  IPA  further  provides  in 
Section  208  that  the  personnel  stand¬ 
ards  ■•shall  be  such  as  to  encourage  in¬ 
novation  and  allow  for  diversity  on  the 
part  of  State  and  local  governments  in 
the  design,  execution,  and  manage¬ 
ment  of  their  own  individual  systems 
of  personnel  administration,”  Just 
before  the  IPA  became  effective  in 

1971,  the  Standards,  which  were  ad¬ 
ministered  at  that  time  by  the  Depart¬ 
ment  of  Health.  Education,  and  Wel¬ 
fare.  were  revised.  They  have  contin¬ 
ued  to  be  in  effect  in  that  form  until 
now. 

In  addition  to  the  fact  that  the  pre¬ 
vious  Standards  were  promulgated  by 
Federal  agencies  not  now  having  re¬ 
sponsibility  for  their  administration,  a 
number  of  other  changes  since  1971 
led  to  the  decision  to  revise  them. 
There  have  been,  for  example,  major 
court  decisions  and  legislative  changes 
in  the  area  of  civil  rights,  the  most  im¬ 
portant  being  the  extension  of  the 
Civil  Rights  Act  of  1964  to  State  and 
local  governments  by  amendment  in 

1972,  and  several  Supreme  Court  deci¬ 
sions.  Employee-management  rela¬ 
tions,  including  collective  negotiations 
programs,  have  undergone  consider¬ 
able  grow'th  in  the  public  sector.  Sec¬ 
tion  208(b)  of  the  IPA  W'as  amended  in 
1978  to  provide  that  the  Standards 
“shall  be  prescribed  in  such  a  manner 
as  to  minimize  Federal  intervention  in 
State  and  local  personnel  administra¬ 
tion.”  It  also  provides  that  the  Stand¬ 


ards  shall  include  the  merit  principles 
in  section  2  of  the  IPA.  The  Standards 
have  been  revised  to  take  account  of 
these  developments.  The  U.S,  Civil 
Service  Commission  and  the  Office  of 
Personnel  Management  have  been  par¬ 
ticularly  interested  in  improving  thu 
relationships  between  the  Federal 
Government  and  State  and  local  gov¬ 
ernments  in  applying  the  Standards  to 
federally  assisted  programs.  It  is  the 
intent  of  the  Office  of  Personnel  Man¬ 
agement  in  prescribing  these  Stand¬ 
ards  to  minimize  Federal  intervention 
in  State  and  local  personnel  adminis¬ 
tration. 

The  revised  Standards  are  intended 
to  be  consistent  with  the  Civil  Service 
Reform  Act  and  therefore  to  enable 
State  and  local  governments  to  reform 
or  modernize  their  personnel  systems 
along  similar  lines  consistent  with  the 
Standards  provisions.  An  extensive 
review  process  has  given  to  every  in¬ 
terested  party  assurance  of  opportuni¬ 
ty  to  provide  comments  and  recom¬ 
mendations  on  the  revisions  in  the 
Standards. 

By  merging  the  Principles  of  the 
IPA  and  the  Standards,  the  Federal 
regulatory  experience  in  administering 
the  Standards  over  the  past  38  years 
has  been  combined  with  the  congres- 
sionally  adopted  principles  of  person¬ 
nel  management  on  a  merit  basis. 

Rulemaking  History 

On  November  30,  1976,  the  United 
States  Civil  Service  Commission  pub¬ 
lished  an  “Advance  Notice  of  Proposed 
Rulemaking”  w’hich  announced  its 
intent  to  review  the  Standards  and 
invite  participation  by  interested  par¬ 
ties.  Prom  the  time  of  that  announce¬ 
ment  until  a  proposed  set  of  revised 
Standards  was  published  on  May  16, 
1978,  the  United  States  Civil  Service 
Commission  undertook  an  extensive 
consultation  process  with  State  and 
local  governments,  public  interest 
groups,  other  Federal  agencies,  em¬ 
ployee  organizations,  professional 
membership  organizations,  civil  rights 
organizations,  and  citizen  interest 
groups.  Additional  written  comments 
on  the  May  16  version  of  the  proposed 
Standards  have  now  been  received  and 
analy2sed.  At  this  time,  a  total  of  more 
than  400  letters  of  comment  have  been 
received.  In  addition.  State  and  local 
government  officials,  representatives 
of  public  interest  and  other  groups, 
and  Federal  officials  throughout  the 
country  were  invited  to  meet  and  dis¬ 
cuss  issues  involved  in  revising  the 
Standards.  A  public  meeting  w-as  held 
by  the  United  States  Civil  Service 
Commission  in  w'hich  the  Commission¬ 
ers  personally  heard  testimony  from  a 
variety  of  individuals  representing 
groups  affected  by  the  Standards. 
Also,  the  Equal  Employment  Opportu¬ 
nity  Commission  (EEOC)  approved 
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the  Standards  as  provided  under  Ex¬ 
ecutive  Order  12067. 

At  the  outset,  the  Commission  aimed 
to  involve  as  many  interested  parties 
as  possible  in  the  review  process.  This 
objective  has  been  met.  The  revision 
that  follows  results  from  a  major 
effort  to  be  responsive  to  the  com¬ 
ments  and  ideas  contributed.  In  this 
instance,  the  policy  formulation  proc¬ 
ess  required  careful  listening  to  opin¬ 
ions  and  recommendations  from  var¬ 
ious  points  of  view  which  were  often 
widely  divergent.  The  Office  of  Per¬ 
sonnel  Management  believes  this  ver¬ 
sion  of  the  Standards  is  now  the  best 
possible  reconciliation  of  the  various 
views  put  forward. 

Analysis  of  Final  Regulations 

This  section  gives  an  overview  of  the 
regulations,  describes  each  section,  dis¬ 
cusses  the  comments,  and  explains  the 
basis  for  changes  from  the  proposed 
regulations  issued  in  May  1978. 

As  stated  above,  the  Standards  have 
been  incorporated  into  5  CFR  Part 
900.  They  now  comprise  Subpart  F. 
Separate  regulations  on  administra¬ 
tion  of  the  Standards  which  formerly 
were  in  5  CFR  Part  900,  Subpart  F, 
have  also  been  revised  and  are  now  in¬ 
corporated  in  the  Standards. 

The  Standards  contain  one  section, 
§  900.601,  which  explains  their  purpose 
and  applicability  to  covered  grant  pro¬ 
grams  and  nine  sections,  §  900.602 
through  §900.611,  which  contain  regu¬ 
lations  and  guides.  Explanation  of  the 
differences  between  regulations  and 
guides  can  be  found  in  §900.601  (1). 
(m).  and  (n). 

Section  by  Section  Analysis 

STATEMENT  OF  PURPOSE  AND 
APPLICABILITY 

Significant  changes  in  the  format  of 
the  Merit  System  Standards  are  out¬ 
lined  in  the  introduction.  The  Stand¬ 
ards  now  have  been  merged  with  the 
six  principles  contained  in  section  two 
of  the  Intergovernmental  Personnel 
Act  of  1970  (Pub.  L.  91-648).  Adminis¬ 
trative  provisions  of  the  Standards  are 
grouped  under  three  sections  entitled 
“Administration  of  State  and  local 
personnel  systems,”  “Assuring  con¬ 
formity  with  the  Standards.”  and  “Es¬ 
tablishing  a  merit  requirement  or 
policy.” 

Another  significant  change  in 
format  is  the  clear  identification  of 
those  portions  of  the  Standards  which 
are  considered  enforceable,  regulatory 
requirements.  Guide  material  is  clear¬ 
ly  identified.  It  interprets  the  intent 
of  the  requirements  and  sets  forth  de¬ 
sirable  methods  for  their  implementa¬ 
tion. 

The  introduction  makes  clear  that 
the  revised  Standards  provide  State 
and  local  governments  with  greater 
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flexibility,  are  performance  oriented 
to  the  maximum  extent  possible,  and 
avoid  detailed  procedural  or  technical 
requirements.  It  highlights  new  fea¬ 
tures  in  administration,  including  the 
involvement  of  chief  executives,  sim¬ 
plified  approaches  to  the  maintenance 
of  State  plans  and  new,  simpler  ap¬ 
proaches  for  small  local  governments. 
The  introduction  outlines  the  role  of 
the  Office  of  Personnel  Management 
and  Federal  grantor  agencies  in  pro¬ 
viding  constructive  technical  advice 
and  assistance  and,  as  a  last  resort, 
taking  enforcement  actions  in  accord¬ 
ance  with  the  regulations  of  the  spe¬ 
cific  grant  programs. 

UNIFORM  GUIDELINES  ON  EMPLOYEE 
SELECTION  PROCEDURES  (1978) 

In  order  to  assure  a  coordinated  ap¬ 
proach  to  Federal  requirements  re¬ 
garding  employee  selection,  the  Uni¬ 
form  Selection  Guidelines  are  incorpo¬ 
rated  as  a  requirement  in  the  Stand¬ 
ards. 

MERIT  PRINCIPLE  I 

Under  the  first  merit  principle  there 
are  sections  on  Recruitment,  Selection 
and  Appointment,  and  Career  Ad¬ 
vancement.  Under  Recruitment,  ef¬ 
forts  are  required  to  assure  open  com¬ 
petition  and  to  place  special  emphasis 
on  attracting  minorities,  women,  or 
other  groups  that  are  substantially  un¬ 
derrepresented,  in  line  with  the  provi¬ 
sions  of  the  Equal  Employment  Op¬ 
portunity  Coordinating  Council’s 
Policy  Statement  on  Affirmative 
Action  for  State  and  Local  Govern¬ 
ments.  This  section  recommends  the 
use  of  recruiting  plans  based  on  pro¬ 
jected  work  force  needs.  It  indicates 
recruitment  should  be  tailored  to 
labor  market  conditions.  The  require¬ 
ment  in  the  1971  Standards  for  public¬ 
ity  in  all  appropriate  media  is  elimi¬ 
nated. 

The  Selection  and  Appointment  sec¬ 
tion  requires  selection  procedures  to 
be  job  related  and  to  maximize  valid¬ 
ity,  reliability,  and  objectivity.  Selec¬ 
tion  normally  will  be  through  open 
competition  but  competition  can  be 
limited  to  facilitate  the  employment 
of  handicapped  and  economically  dis¬ 
advantaged  persons  and  participants 
in  congressionally  and  related  State 
authorized  employment  or  rehabilita¬ 
tion  programs. ' 

Appointments  will  be  made  from 
among  the  most  qualified  persons  on 
eligibility  lists.  In  those  occasional  in¬ 
stances  where  there  is  evidence  that 
this  is  not  practical,  noncompetitive 
appointments  may  be  made.  State  and 
local  governments  are  given  wider  lati¬ 
tude  with  regard  to  certification  prac¬ 
tices  used,  including  broad-band  certi¬ 
fication,  to  provide  appointing  officials 
an  appropriate  number  of  eligible  can¬ 
didates. 
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State  and  local  governments  are  en¬ 
couraged  to  provide  for  entry  through 
cooperative  education,  work  study,  in¬ 
ternships  and  similar  programs. 

The  Career  Advancement  require¬ 
ment  clearly  indicates  that  State  and 
local  governments  can  use  a  wide  vari¬ 
ety  of  approaches  in  promoting  em¬ 
ployees  as  long  as  they  are  appropri¬ 
ately  qualified.  The  interpretive  guid¬ 
ance  makes  it  clear  that  the  determi¬ 
nation  of  this  eligibility  can  be  dele¬ 
gated  to  operating  agencies.  It  encour¬ 
ages  systematic  promotion  systems 
and  the  bringing  in  of  persons  from 
outside  the  career  service  where  this  is 
in  the  best  interest  of  the  service  or 
will  contribute  to  improved  employ¬ 
ment  opportunities  for  underrepre¬ 
sented  groups. 

MERIT  PRINCIPLE  II 

A  much  simplified  requirement  on 
compensation  and  classification  plans 
is  provided.  It  calls  simply  for  main¬ 
taining  them  on  a  current  basis,  assur¬ 
ing  equal  compensation  for  equal 
work,  and  taking  into  account  the  re¬ 
sponsibility  and  difficulty  of  the  work, 
the  compensation  needed  to  compete 
in  the  labor  market  and  with  other 
agencies  of  government,  and  other 
pertinent  factors.  The  guidance  sug¬ 
gests  that  classification  plans  based  on 
job  analysis  should  be  used  for  a  wide 
variety  of  personnel  program  activi¬ 
ties.  It  also  points  out  the  authority  of 
States  with  regard  to  local  agency 
compensation. 

MERIT  PRINCIPLE  III 

A  new  requirement  is  established  for 
training.  A  guide  is  provided  recom¬ 
mending  that  State  and  local  govern¬ 
ments  train  as  needed  to  prepare  em¬ 
ployees  for  career  advancement  and  to 
implement  equal  employment  oppor¬ 
tunity  systematic  methods  are  encour¬ 
aged. 

MERIT  PRINCIPLE  IV 

Layoffs,  separations,  and  employee 
evaluations  are  grouped  under  this 
principle.  The  requiremfents  provide 
that  permanent  employees  will  not  be 
subject  to  separation  except  for  cause 
or  such  reasons  as  curtailment  of  work 
or  lack  of  funds.  A  new  requirement  is 
added  for  procedures  for  the  separa¬ 
tion  of  employees  whose  performance 
is  still  inadequate  after  corrective  ef¬ 
forts  have  been  made.  The  require¬ 
ment  on  reduction  in  force  is  simpli¬ 
fied  to  call  for  systematic  considera¬ 
tion  of  types  bf  appointments  and 
other  relevant  factors. 

The  guide  recommends  that  employ¬ 
ees  be  evaluated  on  a  systematic,  job 
related  basis  so  that  the  evaluations 
can  be  used  for  a  variety  of  personnel 
actions. 
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MERIT  PRINCIPLE  V 

To  provide  a  better  basis  for  further 
effective  progress  in  equal  employ¬ 
ment  opportunity  in  State  and  local 
agencies,  the  Standards  include  more 
specific  requirements  for  affirmative 
action  programs.  The  importance  of 
affirmative  measures  to  assure  equal 
employment  opportunity  is  further 
emphasized  by  a  positive  statement 
calling  for  measures  to  attract  quali¬ 
fied  minorities,  women,  and  other  ap¬ 
propriate  groups  to  apply,  especially 
when  they  are  significantly  under¬ 
represented. 

The  approach  to  prohibition  against 
discrimination  in  the  present  Stand¬ 
ards  is  continued  but  the  language  is 
brought  into  line  with  the  Civil  Rights 
Act  of  1964  and  other  major  national 
legislation  on  discrimination.  Guid¬ 
ance  is  provided  on  that  language,  on 
exceptions  based  on  bona  fide  occupa¬ 
tional  qualifications,  and  on  use  of 
work  force  data  for  problem  identifica¬ 
tion.  Where  information  on  qualified 
candidates  Is  not  available,  total  labor 
force  may  be  used  for  this  purpose. 

The  Employee  Management  Rela¬ 
tions  section  is  more  explicitly  pre¬ 
sented  as  a  guide  to  desirable  ap¬ 
proaches.  It  has  been  recast  to  include 
a  positive  statement  of  the  importance 
of  effective  communications  with  em¬ 
ployees  through  giving  them  an  opi>or- 
tunity  to  participate  in  the  formula¬ 
tion  of  policies  and  priorities  affecting 
the  conditions  of  their  employment. 
The  requirement  for  maintenance  of 
merit  principles  which  is  contained  in 
the  present  Standards  in  the  employee 
relations  section  remains  there  and  is 
repeated  in  the  subsection  on  the 
Policy  Basis  for  Merit  Systems  in 
order  to  make  clear  that  the  mainte¬ 
nance  of  a  system  of  personnel  admin¬ 
istration  based  on  merit  principles 
must  be  a.ssured  in  all  aspect  of  per- 
sotuiel  administration,  not  just  in  the 
area  of  employee  management  rela¬ 
tions.  The  guide  will  cover  Federal, 
State,  and  local  procedures  to  inform 
employee  organizations  on  administra¬ 
tion  of  the  Standards. 

The  provisions  on  general  and  dis¬ 
crimination  appeals  have  been 
grouped  together  and  the  langruage  is 
clarified.  A  provision  for  appeal  rights 
in  case  of  demotion  has  been  added. 
The  concept  of  an  “impartial  process” 
is  substituted  for  the  more  restrictive 
“impartial  body”  and  the  requirement 
that  appeals  from  discrimination  be 
resolved  in  a  timely  fashion  is  added. 
Guidance  is  provided  on  the  accept¬ 
ability  of  grievance  procedures  under 
this  requirement. 

MERIT  PRINCIPLE  VI 

Recognizing  that  the  Hatch  Act  is 
the  major  expression  of  national 
policy  on  the  political  activities  of 
public  employees,  this  section  of  the 


Standards  is  now  primarily  a  guide 
containing  information  and  recom¬ 
mendations.  This  is  an  important 
change  because  it  means  that  while  we 
continue  to  recommend  that  State  and 
local  governments  adopt  and  enforce 
their  own  provisions  on  political  activi¬ 
ty  consistent  with  the  Federal  Hatch 
Act,  this  is  not  a  matter  which  the 
Federal  Government  would  make  a 
compliance  issue  under  the  Standards. 
This  simplifies  for  State  and  local  offi¬ 
cials  the  Federal  policy  in  this  area. 
The  section  requires  only  that  State 
and  local  governments  inform  their 
employees  of  their  responsibilities 
under  the  Hatch  Act. 

ADMINISTRATION  OF  STATE  AND  LOCAL 

MERIT  SYSTEMS 

Coverage  of  Standards 

Exemptions  have  been  one  of  the 
most  controversial  aspects  of  the 
Merit  System  Standards  Program. 
Some  chief  executives  have  felt  that 
limitation  of  the  top  level  political  ap¬ 
pointees  to  specifically  designated 
types  of  jobs  has  hindered  them  in  as¬ 
suring  responsiveness  of  the  govern¬ 
ment  to  their  overall  policy  direction. 
These  Standards  are  more  flexible. 
The  list  of  specific  types  of  top  level 
positions  which  may  be  exempted  has 
been  recast  as  interpretive  guidance. 
In  its  place  is  a  broader  requirement 
that  recognizes  the  need  to  assure 
proper  organizational  responsiveness. 
In  large  multi-program  agencies,  offi¬ 
cials  who  report  directly  to  the  head 
of  a  primary  program  component  also 
may  be  exempted. 

Finally,  provision  is  made  for  the  ex¬ 
emption  of  handicapped  persons  as  de¬ 
fined  in  the  Rehabilitation  Act  of 
1973,  as  amended,  from  the  merit 
system  in  order  to  facilitate  their  em¬ 
ployment. 

A  new  authority  allowing  for  tempo¬ 
rary  waivers  of  one  or  more  provisions 
of  the  Standards  in  order  to  carry  out 
experimental  or  research  projects  has 
been  added.  This  feature  is  consistent 
with  the  policy  in  the  Intergovern¬ 
mental  Personnel  Act  of  encouraging 
innovation  and  allowing  for  diversity 
in  the  management  of  State  and  local 
personnel  systems. 

Organization 

Wide  latitude  has  alwaj^s  been  per¬ 
mitted  in  the  organization  and  man¬ 
agement  of  merit  systems  where  sub¬ 
stantially  all  employees  in  the  State 
and  local  government  are  covered  by 
that  system,  but  fairly  detailed  re¬ 
quirements  were  prescribed  for  ap¬ 
proximately  one-third  of  the  States 
which  establish  cooperative  inter¬ 
agency  merit  systems  to  meet  the  Fed¬ 
eral  requirement.  This  distinction  is 
removed  in  these  Standards  and  var¬ 
ious  types  of  personnel  organizations 


are  accepted  as  long  as  they  provide 
for  impartial  administration  of  the 
personnel  system. 

Another  significant  change  is  a 
waiver  of  the  Standards  for  small  local 
governments  not  now  covered  by  a 
State  or  local  merit  system,  if  the 
chief  executive  agrees  to  administer 
grant-aided  programs  consistent  with 
the  six  merit  principles  in  the  Inter¬ 
governmental  Personnel  Act.  This  rec¬ 
ognizes  that  in  many  small  local  gov¬ 
ernments  it  may  not  be  cost  effective 
to  establish  a  merit  personnel  system 
solely  in  order  to  be  eligible  for  Feder¬ 
al  grants. 

Intergovernmental  Cooperation 

It  is  made  clear  that  this  section  is  a 
guide,  not  a  requirement. 

Extension  of  Personnel  System 

Guidance  is  provided  showing  that 
States  have  the  additional  option  of 
blanketing  in  incumbents  when  the 
merit  system  Is  extended  to  a  new  pro¬ 
gram  if  they  have  a  specified  period  of 
satisfactory  service  in  the  agency. 

Personnel  Records  and  Reports 

New  guidance  is  provided  indicating 
employees  should  have  the  right  to 
review  their  personnel  files,  and  access 
to  such  files  should  be  limited  to  per¬ 
sons  with  a  need  to  see  them. 

Assuring  Conformity  with  the 
Standards 

New  sections  on  establishing  merit 
requirements  by  Federal  agencies, 
compliance  and  assistance,  and  roles 
of  the  chief  executive  have  been 
added.  The  first  two  matters  were  the 
subjects  of  other  regulations.  For  the 
first  time  all  such  Standards  related 
regulations  are  now  consolidated  in 
one  document. 

Summary  of  Comments 

The  most  significant  comments  re¬ 
ceived  as  a  result  of  publication  of  the 
proposed  Standards  centered  around 
the  following  issues:  selection  and  ap¬ 
pointment,  minimum  qualifications, 
employee  management  relations,  af¬ 
firmative  action  and  equal  employ¬ 
ment  opportunity,  equal  employment 
opportunity  data,  work  force  analysis, 
layoffs,  flexibility,  exemption  of  top 
level  jobs  from  merit  coverage,  super¬ 
vision  of  local  compliance.  Following 
are  summaries  of  the  comments  re¬ 
ceived  in  these  areas  and  a  discussion 
of  changes  based  on  these  comments 
which  were  made  in  the  final  Stand¬ 
ards. 

SELECTION  AND  APPOINTMENT 

The  main  issues  raised  with  regard 
to  test  validation  and  job-relatedness 
were  whether  the  proposed  language 
represented  a  diminishing  concern  on 
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the  part  of  the  Federal  Government 
regarding  improvement  in  selection 
programs  and  whether  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures  (1978)  should  be  incorpo¬ 
rated.  The  language  was  changed  to 
assure  that  it  is  clear  that  the  Office 
of  Personnel  Management’s  commit¬ 
ment  to  improving  selection  programs 
remains  high.  The  Standards  will  call 
for  “maximizing  validity,  reliability, 
and  objectivity”  and  now  incorporate 
the  selection  guidelines. 

Those  who  commented  on  the  re¬ 
vised  provision  on  certification  ques¬ 
tioned  whether  it  might  be  interpreted 
to  mean  that  “broad  band”  certifica¬ 
tion  was  the  preferred  approach.  The 
provision  has  been  revised  to  include 
another  example  and  to  clarify  the 
meaning  of  “broad  band”  certification 
and  how  it  is  used.  Now  the  Standards 
make  it  clear;  State  and  local  govern¬ 
ments  may  elect  a  wide  variety  of  ap¬ 
proaches  to  certification. 

A  number  of  comments  were  re¬ 
ceived  that  the  provision  permitting 
certain  kinds  of  noncompetitive  ap¬ 
pointments  was  too  liberal.  The  intent 
of  this  provision  is  to  allow  for  such 
appointments  only  in  unusual  circum¬ 
stances. 

Many  comments  were  addressed  to 
the  need  to  clarify  the  circumstances 
under  which  limited  competition 
would  be  permitted.  The  language  was 
revised  to  clarify  that  use  of  limited 
competition  is  limited  to  positions  ap¬ 
propriate  for  improving  employment 
opportunities  for  economically  disad¬ 
vantaged  or  handicapped  persons. 

In  a  related  issue,  some  commenters 
raised  the  issue  of  how  “handicapped” 
would  be  defined  under  the  Standards 
and  raised  objections  to  the  delinea¬ 
tion  of  types  of  handicap  in  the  pro¬ 
posed  rules.  The  Office  of  Personnel 
Management  acknowledges  that  the 
Standards  should  be  consistent  with 
the  Rehabilitation  Act  of  1973  and  has 
revised  this  section  on  both  counts. 
The  phrase  ’’substantial  physical  or 
mental  impairment”  now  replaces  “se¬ 
verely  handicapped”  and  all  references 
to  specific  handicaps  as  examples  have 
been  deleted. 

MINIMUM  QUALIFICATIONS 

The  phrase  ’’wherever  they  are 
needed”  referring  to  the  requiring  of 
minimum  qualifications,  resulted  in  a 
number  of  diverse  interpretations  or 
complaints  of  lack  of  clarity.  Some 
recommended  that  the  phrase  be 
struck  from  the  Standards.  We  feel 
that  by  substituting  the  term  “practi¬ 
cal”  for  “needed,”  most  of  the  prob¬ 
lems  will  be  resolved. 

EMPLOYEE  MANAGEMENT  RELATIONS 

There  were  a  number  of  expressions 
of  concern  over  the  relationship  be¬ 
tween  collective  negotiation  and  the 


merit  principles.  Aside  from  some 
minor  changes  in  language  for  clarifi¬ 
cation  purposes,  no  revisions  were 
made  in  the  section  on  employee  man¬ 
agement  relations.  The  Office  of  Per¬ 
sonnel  Management  believes  that  wide 
latitude  must  be  afforded  State  and 
local  governments  regarding  the  devel¬ 
opment  of  their  systems  of  employee 
management  relations  until  such  time 
as  Congress  may  determine  that  it  is 
appropriate  to  adopt  a  national  policy 
with  regard  to  employee  management 
relations  in  the  public  sector.  The 
Standards  make  it  clear  that  negotiat¬ 
ed  agreements  are  to  be  treated  just  as 
State  laws  and  regulations  are  in  de¬ 
termining  compliance  with  merit  prin¬ 
ciples. 

AFFIRMATIVE  ACTION  AND  EEO 

Many  comments  were  received  re¬ 
garding  affirmative  action  for  EEO.  A 
variety  of  questions  were  raised  about 
such  matters  as  terminology  and 
methods  of  analysis  but  the  main 
thrust  of  the  revisions  was  not  ques¬ 
tioned.  A  number  of  clarifications 
have  been  made  in  the  langruage  with¬ 
out  any  changes  in  the  substantive 
provisions. 


EEO  DATA 

The  section  on  collection  of  EEO 
data  received  a  number  of  comments. 
There  were  strong  feelings  that  the 
provisions  to  grant  waivers  of  the  col¬ 
lection  of  EEO  data  on  applicants 
should  be  deleted.  This  entire  provi¬ 
sion  has  been  deleted.  The  Standards 
now  incorporate  the  information  pro¬ 
visions  of  the  Uniform  Guidelines  on 
Employee  Selection  Procedures.  EEO 
data  must  be  collected  in  accordance 
with  the  terms  of  these  Uniform  Se¬ 
lection  Guidelines.  The  Office  of  Per¬ 
sonnel  Management  will  continue  to 
review  EEO  data  as  part  of  its  evalua¬ 
tions  and  will  focus  on  applicant  data 
in  those  situations  where  underrepre¬ 
sentation  appears  to  exist  in  employ¬ 
ment. 


WORK  FORCE  ANALYSIS 

There  were  a  number  of  comments 
on  the  need  for  more  clarity  in  the 
language  to  eliminate  multiple  inter¬ 
pretations  of  certain  words.  A  number 
of  changes  have  been  made  to  achieve 
clarity  and  uniformity  of  expression  in 
the  use  of  concepts  such  as  agency 
work  force  and  labor  force. 

LAYOFFS 

A  frequent  comment  on  layoffs  was 
that  seniority  should  be  restored  as  a 
relevant  factor  to  be  considered.  The 
guide  material  has  been  modified  to 
include  a  recommendation  that  both 
quality  and  length  of  service  be  taken 
into  account  in  layoffs. 


FLEXIBILITY 

A  large  number  of  comments  sup¬ 
porting  the  flexibility  of  the  new 
Standards  were  received.  The  empha¬ 
sis  on  executive  responsibility  and  the 
opportunity  for  State  and  local  gov¬ 
ernments  to  experiment  with  innova¬ 
tive  systems  were  among  the  progres¬ 
sive  changes  that  elicited  enthusiastic 
comments.  On  the  other  hand,  a  few 
objected  to  the  more  permissive  lan¬ 
guage,  pointing  to  the  potential  for 
abuse  and  perhaps  in  the  long  run  a 
return  to  the  patronage  system.  The 
Office  of  Personnel  Management  has 
retained  the  liberalized  features  be¬ 
cause  of  its  conviction  of  the  overrid¬ 
ing  need  in  the  country  for  improve¬ 
ment  and  reform  of  civil  service  sys¬ 
tems  without  endangering  basic  merit 
principles. 

EXEMPTION  OF  TOP  LEVEL  JOBS  FROM 
MERIT  COVERAGE 

Several  of  those  who  commented  fa¬ 
vorably  on  flexibility  in  the  proposed 
Standards  were  pleased  with  the  pro¬ 
posed  provisions  on  exemptions.  A 
number  of  letters  expressing  concerns 
focused  on  what  some  believe  to  be 
the  resulting  tendency  for  exemptions 
to  increase.  These  comments  proposed 
more  stringent  requirements  on  ex¬ 
emptions.  Some  comments  expressed 
problems  with  definitions. 

In  light  of  some  serious  concerns  on 
the  subject  of  exemptions,  the  views 
of  one  commenter  seem  to  provide  a 
better  understanding  of  the  intent  of 
the  provisions.  According  to  this 
writer,  many  who  are  concerned  about 
exemptions  do  not  realize  that  these 
flexible  provisions  simply  provide  op¬ 
tions  for  State  and  local  governments: 
The  Standards  do  not  require  top  level 
positions  to  be  exempt,  but  rather 
permit  this. 

SUPERVISION  OF  LOCAL  COMPLIANCE 

A  few  States  raised  objections  to  the 
Standards  provision  on  State  supervi¬ 
sion  of  local  merit  system  agencies. 
Some  reasons  given  centered  on  the 
imposition  of  additional  burdens  on 
the  States,  unwarranted  intrusion  into 
local  affairs,  and  the  possibility  of  in¬ 
consistent  policy  interpretations  by 
the  fifty  States.  These  commenters  be¬ 
lieve  that  the  Federal  Government 
should  have  primary  responsibility  for 
local  compliance  with  the  Standards. 
Under  grant  statutes  this  responsibili¬ 
ty  has  belonged  to  the  States  for 
many  years,  although  it  has  not 
always  been  effectively  implemented. 
The  new  Standards  simply  clarify  the 
State’s  responsibility  for  local  compli¬ 
ance,  which  has  been  theirs  all  along. 

Accordingly,  the  regulation  on  Ad¬ 
ministration  of  the  Standards  for  a 
Merit  System  of  Personnel  Adminis¬ 
tration  in  the  present  Subpart  F  of  5 
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CFR  Part  900  is  revoked  and  the  fol¬ 
lowing  Subpart  F  will  replace  it. 

Office  of  Personnei. 

Management, 

James  C.  Spry, 

Special  Assistant 
to  the  Director. 


PART  900— INTERGOVERNMENTAL 
PERSONNEL  ACT  PROGRAMS 

Subport  F — Standards  for  a  Merit  System  of 
Personnel  Administration 

Sec. 

900.601  Statement  of  purpose  and  applica¬ 
bility. 

900.602  Uniform  Guidelines  on  Employee 
Selection  Procedures  (1978). 

900.603  Merit  Principle  I. 

900.603- 1  Recruitment. 

900.603- 2  Selection  and  appointment. 

900.603- 3  Career  advancement. 

900.604  Merit  Principle  11. 

900.604- 1  Classification  and  compensation. 

900.605  Merit  Principle  III. 

900.605- 1  Training. 

900.606  Merit  Principle  IV'. 

900.6C6-1  Layoff,  separation,  and  employee 
evaluation. 

900.607  Merit  Principle  V. 

900.607- 1  Equal  employment  opportunity 
and  affirmative  action. 

900.607- 2  Employee  management  relations. 

900.607- 3  Appeals. 

900.608  Merit  Principle  VI, 

900.608- 1  Political  activity. 

900.609  Administration  of  State  and  local 
personnel  systems, 

900.609- 1  Coverage  of  the  Standards. 

900.609- 2  Organization. 

900.609- 3  Intergovernmental  cooperation. 

900.609- 4  Extension  of  personnel  system. 

900.609- 5  Personnel  records  and  reports. 

900.610  Assuring  conformity  with  the 
Standards. 

900.610- 1  Role  of  chief  executive. 

900.610- 2  Waiver  of  Standards  for  local 
governments. 

900.610- 3  Waiver  of  Standards  for  experi¬ 
mental  or  research  projects. 

900.610- 4  Policy  basis  for  merit  systems. 

900.610- 5  Review  of  personnel  operations. 

900.610- 6  Compliance  and  assistance. 

900.611  Rstablishing  a  merit  requirement 
or  policy. 

900.612-620  [Reserved! 

Authority:  42  USC  4728.  4763:  E.O.  11589. 
3  CFR  557  (1971-1975  Compilation). 

Subpart  F — Standards  for  a  Merit 
System  of  Personnel  Administration 

§  900.601  Statement  of  purpose  and  appli¬ 
cability. 

(a)  The  regulations  and  guides  in 
§§  900.602  through  900.620  incorporat¬ 
ing  the  merit  principles  in  section  2  of 
the  Intergovernmental  Personnel  Act 
of  1970  (Pub.  L.  91-648).  are  promul¬ 
gated  by  the  Office  of  Personnel  Man¬ 
agement  tof  the  United  State.s  Gov¬ 
ernment.  hereinafter  the  “Office  of 
Personnel  Management”]  to  prescribe 
intergovernmental  personnel  stand¬ 
ards  on  a  merit  basis  as  a  condition  of 
eligibility  in  the  administration  of  var¬ 


ious  grant-in-aid  and  other  intergov¬ 
ernmental  programs  as  provided  in 
section  208(a)  of  the  Intergovernmen¬ 
tal  Personnel  Act. 

(b)  Proper  and  efficient  administra¬ 
tion  of  grant-in-aid  and  other  intergov¬ 
ernmental  programs  is  a  mutual  con¬ 
cern  of  the  Federal.  State  and  local 
agencies  cooperating  in  the  implemen¬ 
tation  of  these  programs.  Proper  and 
efficient  administration  requires  clear 
definition  of  functions,  employment  of 
highly  qualified  personnel,  anti  devel¬ 
opment  of  staff  morale  and  individual 
efficiency.  Adequate  resources  are 
needed  to  staff,  develop,  and  imple¬ 
ment  effective  personnel  programs. 
Cooperative  efforts  by  the  central  per¬ 
sonnel  organization  and  program 
agencies  and  their  personnel  offices 
are  essential  in  providing  comprehen¬ 
sive  personnel  services.  Personnel  pro¬ 
grams  which  are  planned  and  adminis¬ 
tered  in  a  timely,  expeditious  manner 
will  contribute  to  the  effective  accom¬ 
plishment  of  program  objectives  and 
maintenance  of  merit  principles. 

(c)  An  integral  part  of  the  intergov¬ 
ernmental  programs  is  the  mainte¬ 
nance  by  the  State  and  local  govern¬ 
ments  of  their  own  merit-based  sys¬ 
tems  of  personnel  administration  for 
their  grant-aided  agencies.  Federal 
agencies  are  interested  in  the  develop¬ 
ment  and  continued  improvement  of 
State  and  local  personnel  systems,  but 
under  the  Intergovernmental  Person¬ 
nel  Act,  Social  Security  Act.  and  other 
grant  statutes  they  may  not  exercise 
authority,  direction,  or  control  over  se¬ 
lection.  assignment,  advancement,  re¬ 
tention,  compensation,  or  other  per¬ 
sonnel  actions  with  respect  to  any  in¬ 
dividual  State  or  local  employee. 

(d)  There  is  a  wide  range  of  legal,  ad¬ 
ministrative.  and  technical  approaches 
available  to  State  and  local  govern¬ 
ments  to  implement  these  Standards. 
The  choice  among  techniques  or  ap¬ 
proaches  which  will  accomplish  the  re¬ 
sults  called  for  in  these  Standards  is  a 
matter  for  State  or  local  government 
determination. 

(e)  These  Standards  provide  State 
and  local  governments  the  flexibility 
to  pursue  innovative  and  diverse  ap¬ 
proaches  to  strengthening  personnel 
management.  They  are  intended  to  be 
performance  oriented  to  the  maximum 
extent  consistent  with  effective  ad¬ 
ministration  and  to  limit  mandatory 
provisions  to  key  areas. 

(f)  A  key  feature  in  the  administra¬ 
tion  of  these  Standards  is  the  coopera¬ 
tive  involvement  of  chief  executives  in 
the  maintenance  of  merit  approaches 
to  personnel  administration  and  the 
improvement  of  their  personnel  man¬ 
agement.  This  enables  the  Office  of 
Personnel  Management  to  use  simpli¬ 
fied  approaches  to  a.ssure  merit-based 
personnel  administration  in  the  pro¬ 
grams  covered  by  the  Standards. 


(g)  Continuing  application  of  the.se 
Stanciards  will  give  reasonable  assur¬ 
ance  of  a  proper  basis  for  personnel 
administration,  promote  a  career  serv¬ 
ice,  and  result  in  increased  operating 
efficiency  and  program  effectivene.ss. 
Personnel  systems  based  on  these 
Standards  will  promote  equal  employ¬ 
ment  opportunity,  assure  the  fair 
treatment  of  applicants  and  employees 
in  all  aspects  of  personnel  administra¬ 
tion,  and  contribute  to  the  achieve¬ 
ment  of  a  representative  agency  work 
force. 

(h)  These  Standards  emphasize  the 
need  for  inclusion  of  all  groups  in  our 
society  in  State  and  local  government 
employment.  ThSs  emphasis  is  based 
upon  a  general  government  policy  of 
initiatives  to  overcome  any  serious  un¬ 
derrepresentation  of  minorities  and 
women  in  employment  under  the 
grant  programs  and  the  specific  obli¬ 
gation  to  take  appropriate  remedial 
action  where  there  has  been  illegal 
discrimination.  The  Standards  provide 
a  basis  for  firm  compliance  action 
when  discrimination  in  not  eliminated 
voluntarily.  State  and  local  govern¬ 
ments  are  subject  to  Title  VII  of  the 
Civil  Rights  Act  of  1964;  the  Intergov¬ 
ernmental  Personnel  Act  of  1970;  the 
State  and  local  Fiscal  Assistance  Act 
of  1972.  as  amended  and  (in  many 
cases)  Executive  Order  11246.  as 
amended.  Under  all  of  those  authori¬ 
ties,  such  governments  are  obliged  to 
conduct  their  activities  without  dis¬ 
crimination  and  specifically  are  obli¬ 
gated  to  comply  with  the  Uniform 
Guidelines  on  Employee  Selection  Pro¬ 
cedures  (1978),  (43  FR  38290)  (Friday, 
August  25,  1978).  The  Uniform  Guide¬ 
lines  and  therefore  these  Standards 
require  that  all  selection  procedures 
which  have  an  adverse  impact  on  any 
racial,  sex  or  ethnic  group  must  be 
validated,  modified  or  changed  in  ac¬ 
cordance  with  the  Guidelines  or  other¬ 
wise  be  demonstrated  to  be  in  accord 
with  Federal  law\  These  Standards  are 
consistent  with  the  Guidelines,  and 
with  the  Policy  Statement  on  Affirma¬ 
tive  Action  for  State  and  Local  Gov¬ 
ernment  Agencies,  adopted  by  the 
Equal  Employment  Opportunity  Co¬ 
ordinating  Council  (41  FR  38814  Sep¬ 
tember  13,  1976).  The  Uniform  Guide¬ 
lines  are  included  in  these  regulations 
as  Appendix  B.  State  and  local  govern¬ 
ments  undertaking  voluntary  affirma¬ 
tive  action  are  referred  to  the  Equal 
Employment  Opportunity  Commis¬ 
sion’s  (EEOC)  Affirmative  Action 
Guidelines  (44  FR  4422  January  19, 
1979). 

(i)  Within  these  Standards,  means 
are  provided  for  the  implementation 
of  national  policies  for  structuring 
jobs,  training  and  employing  the 
handicapped  and  disadvantaged,  and 
implementing  Congressional  and  relat- 
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ed  State  employment  and  rehabilita¬ 
tion  programs. 

(j)  In  conjunction  with  the  Office  of 
Personnel  Management,  the  Federal 
grantor  and  other  agencies  are  in¬ 
volved  to  the  maximum  extent  feasi¬ 
ble  in  the  evaluation  and  maintenance 
of  merit  based  personnel  administra¬ 
tion.  In  cases  where  elements  of  the 
personnel  system  or  the  administra¬ 
tion  of  the  system  contain  deviations 
from  the  Standards,  the  Office  of  Per¬ 
sonnel  Management  provides  consola¬ 
tion  and  technical  assistance  to  State 
and  local  governments  to  obtain  ap¬ 
propriate  revisions.  In  matters  involv¬ 
ing  serious  deviations  from  the  provi¬ 
sions  of  the  Standards,  the  Office  of 
Personnel  Management  submits  rec¬ 
ommendations  to  and  coordinates  nec¬ 
essary  action  by  the  Federal  agencies. 
The  Federal  agencies  attempt  to  avoid 
using  the  sanction  of  withdrawing 
Federal  grant  funds  and  place  their 
emphasis  on  negotiation  and  technical 
assistance  to  achieve  the  required  sub¬ 
stantial  conformity  with  these  Stand¬ 
ards.  Where  necessary,  however,  en¬ 
forcement  actions  are  taken  in  accord¬ 
ance  with  the  regulations  of  the  spe¬ 
cific  grant  or  other  programs.  (See 
§900.610.) 

(k)  In  order  to  assist  State  and  local 
governments  in  maintaining  their  per¬ 
sonnel  systems  under  these  Standards, 
technical  consultation  services  will  be 
provided  to  the  extent  resources  are 
available. 

(l)  The  provisions  imder  §§900.602 
through  900.620  identified  as  require¬ 
ments  are  the  regulatory  provisions  of 
these  Standards. 

(m)  The  general  requirements  are 
based  on  the  six  merit  principles  con¬ 
tained  in  section  2  of  the  Intergovern¬ 
mental  Personnel  Act  of  1970.  They 
are  followed  by  more  explicit  require¬ 
ments  which  relate  to  individual  provi¬ 
sions  of  the  merit  principles. 

(n)  There  are  two  types  of  provisions 
in  the  “Guide”  sections: 

(1)  Interpretations  of  the  intent  of 
the  requirements.  While  these  are  not 
regulations,  they  explain  policies, 
practices,  or  other  actions  needed  to 
comply  with  the  regulations. 

(2)  Recommendations  for  desirable 
methods  of  personnel  administration 
and  informational  materials.  These 
are  printed  in  italics.  State  and  local 
governments  are  encouraged  to  use 
these  methods  but  they  are  not  re¬ 
quirements  of  the  Standards. 

(o)  The  six  merit  principles  enunci¬ 
ated  by  Congress  in  1971  .as  the  basic 
policy  and  objectives  of  intergovern¬ 
mental  personnel  programs  are  as  fol¬ 
lows; 

(1)  Recruiting,  selecting,  and  advanc¬ 
ing  employees  on  the  basis  of  their  rel¬ 
ative  ability,  knowledge,  and  skills,  in¬ 
cluding  open  consideration  of  qualified 
applicants  for  initial  appointment; 
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(2)  Providing  equitable  and  adequate 
compensation; 

(3)  Training  employees,  as  needed, 
to  assure  high-quality  performance; 

(4)  Retaining  employees  on  the  basis 
of  the  adequacy  of  their  performance, 
correcting  inadequate  performance, 
and  separating  employees  whose  inad¬ 
equate  performance  cannot  be  correct¬ 
ed; 

(5)  Assuring  fair  treatment  of  appli¬ 
cants  and  employees  in  all  aspects  of 
personnel  administration  without 
regard  to  political  affiliation,  race, 
color,  national  origin,  sex,  or  religious 
creed  and  with  proper  regard  for  their 
privacy  and  constitutional  rights  as 
citizens;  and 

(6)  Assuring  that  employees  are  pro¬ 
tected  against  coercion  for  partisan 
political  purposes  and  are  prohibited 
from  using  their  official  authority  for 
the  purposes  of  interfering  with  or  af¬ 
fecting  the  result  of  an  election  or  a 
nomination  for  office. 

§  900.602  Uniform  Guidelines  on  Employ¬ 
ee  Selection  Procedures  (1978). 

(a)  Requirement  The  Uniform 
Guidelines  on  Employee  Selection 
Procedures  (1978)  are  a  requirement 
of  these  Standards.  Where  adverse 
impact  results  from  selection  proce¬ 
dures  which  are  used  as  a  basis  for  any 
employment  decision,  they  must  be 
validated,  modified,  or  changed  in  ac¬ 
cordance  with  the  (Guidelines  or  other¬ 
wise  demonstrated  to  be  in  accord  with 
Federal  law. 

§  900.603  Merit  Principle  I. 

(a)  General  requirement  Recruiting, 
selecting,  and  advancing  employees 
will  be  on  the  basis  of  their  relative 
ability,  knowledge,  and  skills,  includ¬ 
ing  open  consideration  of  qualified  ap¬ 
plicants  for  initial  appointment. 

§  900.603-1  Recruitment. 

(a)  Requirement  Recruiting  efforts 
will  be  planned  and  carried  out  in  a 
manner  that  assures  open  competition. 
Special  emphasis  will  be  placed  on  re¬ 
cruiting  efforts  to  attract  minorities, 
women,  or  other  groups  that  are  sub¬ 
stantially  underrepresented  in  the 
agency  work  force  to  help  assure  they 
will  be  among  the  candidates  from 
whom  appointments  are  made. 

(b)  Guide.  The  recruiting  program 
needs  to  be  based  upon  planning  to 
meet  current  and  projected  agency 
workforce  needs.  Recruitment  needs  to 
be  tailored  to  the  number  and  type  of 
positions  to  be  filled  and  to  labor 
market  conditions.  The  recruiting  ef¬ 
forts  of  the  central  personnel  organiza¬ 
tion  and  the  program  agencies  ought 
to  be  coordinated  and  carried  out  in  a 
timely  manner  so  as  to  permit  success¬ 
ful  competition  with  other  employers. 
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§  900.603-2  Selection  and  appointment. 

(a)  Requirement  (1)  Selection  proce¬ 
dures  including  appropriate  ranking 
for  entry  to  the  career  service  will  be 
job  related  and  will  maximize  validity, 
reliability,  and  objectivity. 

(2)  Selection  for  entrance  to  the 
career  service  normally  will  be 
through  open  competition.  Appoint¬ 
ment^  to  positions  in  the  career  service 
will  be  made  on  the  basis  of  merit  by 
selection  from  eligible  lists  established 
in  accordance  with  the  provisions  of 
these  Standards  on  recruitment,  selec¬ 
tion,  and  equal  employment  opportu¬ 
nity. 

(3)  Certification  procedures  will  be 
established  by  State  and  local  govern¬ 
ments  to  insure  that  appointing  offi¬ 
cials  review  and  give  equitable  consid¬ 
eration  to  an  appropriate  number  of 
eligibles  based  on  whatever  ranking 
system  is  used  on  the  list  when 
making  a  selection  for  initial  entry  to 
the  career  service. 

(4)  Competition  for  appropriate  posi¬ 
tions  may  be  limited  to  facilitate  em¬ 
ployment  of  those  with  a  substantial 
physical  or  mental  impairment,  the 
economically  disadvantaged  or  partici¬ 
pants  in  employment  or  rehabilitation 
programs  authorized  by  Congress  or 
related  programs  authorized  by  State 
legislatures. 

(5)  In  those  occasional  instances 
where  there  is  evidence  that  open  or 
limited  competition  is  not  practical, 
noncompetitive  appointments  may  be 
made. 

(6)  Job  related  minimum  require¬ 
ments  for  entrance  to  a  class  will  be 
established  wherever  they  are  practi¬ 
cal.  They  will  be  met  by  all  successful 
candidates  examined,  appointed,  and 
promoted. 

(7)  Permanent  appointment  for 
entry  to  the  career  service  will  be  con¬ 
tingent  upon  satisfactory  performance 
by  the  employee  during  a  reasonable, 
time  limited  probationary  period. 

(8)  Temporary,  provisional,  or  other 
nonstatus  appointments  will  not  be 
used  as  a  way  of  defeating  the  purpose 
of  the  career  service  and  will  have  a 
reasonable  time  limit.  If  lists  of  eligi¬ 
bles  are  available,  they  normally  will 
be  used  for  filling  temporary  positions. 
Short  term  emergency  appointments 
may  be  made  without  regard  to  the 
other  provisions  of  this  section  to  pro¬ 
vide  for  maintenance  of  essential  serv¬ 
ices  in 'an  emergency  situation  where 
normal  procedures  are  not  practical. 

(b)  Guide.  (1)  More  than  one  selec¬ 
tion  procedure  should  be  used  where 
that  is  necessary  to  measure  the  im¬ 
portant  skills,  knowledges,  and  abili¬ 
ties  needed  for  entry  to  a  job.  Any  ex¬ 
amination  procedures  including  appro¬ 
priate  ranking  utilized  in  career  ad¬ 
vancement  or  promotion  programs 
need  to  be  job  related  and  to  maximize 
validity,  reliability  and  objectivity  to 
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the  same  extent  as  selection  proce¬ 
dures  for  initial  appointment.  Ade¬ 
quate  job  analysis  needs  to  be  conduct¬ 
ed  to  insure  job  relatedness  of  selec¬ 
tion  procedures. 

(2)  State  and  local  governments  have 
wide  latitude  in  determining  a  man¬ 
ageable  number  of  eligible  candidates 
to  refer  for  consideration  for  entrance 
to  the  career  service.  The  procedures 
need  to  provide  for  selection  based  on 
relative  ability,  knowledge,  and  skills 
of  the  eligibles;  for  fair  treatment 
without  regard  to  an  eligible's  race, 
color,  religion,  sex,  national  origin,  po¬ 
litical  affiliation,  age.  handicap,  or 
other  nonmerit  factors  except  where 
provided  for  by  Federal  law;  for  the 
protection  of  the  eligibles’  privacy  and 
constitutional  rights:  and  for  the  equi¬ 
table  consideration  of  all  eligibles. 

(3)  Provisions  which  would  generally 
result  in  appointment  from  the  whole 
list  of  eligibles  or  its  equivalent  would 
not  meet  the  requirements  of  these 
Standards.  Any  one  of  a  variety  of  ap¬ 
proaches  providing  for  appointment 
from  among  the  most  qualified  availa¬ 
ble  eligibles  from  lists  meets  the  re¬ 
quirements  of  this  section.  For  exam¬ 
ple,  all  candidates  from  a  range  of 
highest  scores  could  be  considered,  or 
candidates  could  be  ranked  by  broad 
groups,  and  appointments  could  be 
made  first  from  a  best  qualified  cate¬ 
gory,  and  when  it  is  substantially  de¬ 
pleted,  from  a  well  qualified  category, 
and  third,  from  a  qualified  category  or 
according  to  an  equivalent  system. 

(4)  Handicapped  persons  who  have, 
have  had,  or  are  regarded  as  having  a 
physical  or  mental  impairment  which 
substantially  limits  one  or  more  major 
life  activities,  may  be  hired  through 
limited  competition  or  noncompetitive 
procedures. 

(5)  Noncompetitive  procedures  may 
be  used  w’here  job  related  rankii^g 
measures  are  not  practicial  or  are  not 
appropriate.  They  may  be  used  for 
classes  where  the  method  of  selection 
would  have  minimum  impact  on 
proper  and  efficient  administration  of 
the  program  such  as  unskilled  posi¬ 
tions  or  types  of  positions  frequently 
exempted  from  merit  systems. 

(6)  Minimum  qualification  and  per¬ 
formance  requirements  and  duties 
may  be  appropriately  modified  to 
permit  the  appointment  and  promo¬ 
tion  of  trainees  to  positions  normally 

illed  at  full  proficiency  level. 

(7)  State  and  local  governments  are 
ncouraged  to  provide  for  entry 
hrough  cooperative  education,  work 
•tudy,  internship,  and  similar  pro- 
•rams. 

§  900.60.3-3  Career  advancement. 

(a)  Requirement  State  and  local  gov- 
rnment  personnel  systems  can  use  a 
vide  variety  of  approaches  in  promot¬ 
ing  employees  to  higher  level  positions 


so  long  as  they  consider  the  eligible 
permanent  employees  in  the  agency  or 
the  career  service  and  adequately 
assure  that  all  persons  promoted  are 
qualified  for  the  position. 

(b)  Guide.  (1)  The  central  personnel 
agency  needs  to  certify  to  the  eligibil¬ 
ity  of  persons  selected  for  promotion, 
or  if  that  authority  is  delegated  to  op¬ 
erating  agencies,  it  should  be  subject 
to  an  appropriate  post  audit  by  the 
central  personnel  agency. 

(2)  Systematic  promotion  methods 
are  encouraged.  They  need  to  provide 
for  competition  among  qualified 
career  employees  at  appropriate  points 
in  the  career  advancement  system.  In 
addition,  provisions  need  to  be  made 
to  bring  persons  into  the  career  service 
through  open  competition  at  higher 
levels  where  this  will  provide  abilities 
not  available  among  career  employees, 
enrich  the  career  service,  or  contribute 
to  improved  employment  opportuni¬ 
ties  for  underrepresented  groups. 

(3)  Systems  need  to  be  established  to 
provide  improved  opportuniti''s  for 
upward  mobility  through  training, 
education,  and  career  development  as¬ 
signments. 

§  900.601  Merit  Principle  II. 

(a)  General  requirement.  Equitable 
and  adequate  compensation  will  be 
provided. 

§900.601-1  Classification  and  compensa¬ 
tion.* 

(a)  Requirement.  Classification  and 
compensation  plans  will  be  maintained 
on  a  current  basis.  To  maintain  a  high 
quality  public  work  force  and  to  assure 
equitable  compensation  for  compara¬ 
ble  work,  the  compensation  plan  will 
take  into  account  the  responsibility 
and  difficulty  of  the  work,  the  com¬ 
pensation  needed  to  compete  in  the 
labor  market  and  to  stay  in  proper 
alignment  with  other  agencies  of  the 
government,  and  other  pertinent  fac¬ 
tors. 

(b)  Guide.  (1)  Classification  plans 
need  to  be  based  on  job  analysis  and 
should  be  utilized  for  decision  making 
on  compensation,  selection,  employee 
development,  career  advancement, 
upward  mobility,  and  other  personnel 
program  activities.  State  and  local 
government  personnel  systems  can  use 
a  wide  variety  of  job  evaluation  meth¬ 
odologies. 

(2)  Collective  negotiation  or  meeting 
and  conferring  with  employee  organi¬ 
zations  to  achieve  equitable  and  ade¬ 
quate  compensation  can  be  consistent 
with  these  Standards. 

(3)  In  those  programs  in  which 
States  are  responsible  for  supervision 
of  local  administration.  States  may  de¬ 
termine  whether  local  agency  compen¬ 
sation  will  be  governed  by:  a  plan  of 
the  local  government  which  covers 
other  local  agencies;  a  plan  of  the 


State  which  covers  local  grant-aided 
agencies:  or  a  plan  of  the  State  which 
covers  the  agency  responsible  for  State 
administration  of  Federal  grants. 

§900.605  Merit  Principle  III. 

(a)  General  requirement.  Employees 
will  be  trained  as  needed  to  assure 
high-quality  performance. 

§900.00.5-1  Training. 

(a)  Guide.  In  addition  to  providing 
training  to  improve  performance. 
State  and  local  governments  should 
also  provide  training  as  needed  to  pre¬ 
pare  employees  for  more  responsible 
assignments  and  to  implement  affirm¬ 
ative  action  plaris  for  equal  employ¬ 
ment  opportunity.  Training  programs 
should  include  systematic  methods  for 
assessing  training  needs,  providing 
training  to  meet  priority  needs,  select¬ 
ing  personnel  for  training  and  evalu¬ 
ating  the  training  provided. 

§  900.606  .Merit  Principle  IV. 

(a)  General  requirement.  Employees 
will  be  retained  on  the  basis  of  the 
adequacy  of  their  performance  and 
provision  will  be  made  for  correcting 
inadequate  performance  and  separat¬ 
ing  employees  whose  inadequate  per¬ 
formance  cannot  be  corrected. 

§  900.606-1  Layoffs,  separations,  and  em¬ 
ployee  evaluations. 

(a)  Requirement.  Employees  who 
have  acquired  permanent  status  will 
not  be  subject  to  separation  except  for 
cause  or  such  reasons  as  curtailment 
of  work  or  lack  of  funds.  Procedures 
will  be  established  to  provide  for  the 
transfer,  demotion,  or  separation  of 
employees  whose  performance  contin¬ 
ues  to  be  inadequate  after  reasonable 
efforts  have  been  made  to  correct  it. 
Retention  of  employees  in  classes  af¬ 
fected  by  reduction  in  force  will  be 
based  upon  systematic  consideration 
of  typ>e  of  appointment  and  other  rele¬ 
vant  factors. 

(b)  Guide.  (1)  Employees  need  to  be 
evaluated  periodically  on  a  systematic 
and  job  related  basis  to  provide  needed 
information  for  supervisors  to  assess 
the  adequacy  of  individual  employee 
performance  in  relation  to  perform¬ 
ance  requirements,  for  employees  to 
recognize  their  own  performance  im¬ 
provement  needs,  and  as  a  basis  for 
personnel  actions  including  promo¬ 
tion,  recognizing  or  rewarding  superi¬ 
or  performance,  and  correcting  inad¬ 
equate  performance  or  separating  em¬ 
ployees  in  cases  where  inadequate  per¬ 
formance  cannot  be.corrected. 

(2)  No  employee  should  be  subject  to 
separation  or  other  disciplinary 
action  for  disclosure,  not  prohibited  by 
law,  of  violations  of  laws,  rules,  or  reg¬ 
ulations  or  other  improper  actions. 
Mechanisms  to  protect  such  employees 
should  include  procedures  by  which 
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they  may  report  wrong  doing  or  ineffi¬ 
ciency  to  an  independent  body,  prohi¬ 
bitions  and  protections  against  repri¬ 
sals,  and  an  appeal  procedure  for  em¬ 
ployees  who  suffer  reprisal  because  of 
their  disclosures. 

(3)  Quality  of  performance  and 
length  of  service  should  be  taken  into 
account  in  reduction  in  force  systerfis. 

§  900.607  Merit  Principle  V. 

(a)  General  requirement  Fair  treat¬ 
ment  of  applicants  and  employees  in 
all  aspects  of  personnel  administration 
without  regard  to  race,  color,  religion, 
sex,  national  origin,  political  affili¬ 
ation.  age.  handicap,  or  other  non¬ 
merit  factors  and  with  proper  regard 
for  their  privacy  and  constitutional 
rights  as  citizens  will  be  assured. 

§  900.607-1  Equal  employment  opportuni¬ 
ty  and  afTirmative  action. 

(a)  Requirement.  (1)  Equal  employ¬ 
ment  opportunity  will  be  assured  for 
all  persons  by  those  actions  appropri¬ 
ate  to  overcome  the  effects  of  past  or 
present  practices,  policies  or  other  bar¬ 
riers  to  equal  employment  opportuni¬ 
ty.  Affirmative  action  may  include, 
but  is  not  limited  to,  outreach  recruit¬ 
ment  to  attract  minorities,  women, 
and  other  groups  to  apply,  especially 
where  they  are  substantially  underre¬ 
presented;  removal  of  artificial  bar¬ 
riers  to  entry  and  advancement  within 
the  system;  affirmative  action  to  elimi¬ 
nate  exclusion  of  any  person  from  full 
and  fair  consideration  for  appoint¬ 
ment  or  promotion;  and  enforcement 
of  prohibitions  of  discrimination  and 
impartial  resolution  of  allegations  of 
discrimination.  (See  the  Equal  Em¬ 
ployment  Opportunity  Coordinating 
Council’s  Policy  Statement  on  Affirma¬ 
tive  Action  Programs  for  State  and 
Local  Government  Agencies,  included 
in  Appendix  B.) 

(2)  Affirmative  action  programs  con¬ 
sistent  with  merit  principles  will  be  de¬ 
veloped  and  implemented  for  person¬ 
nel  services  provided  to  and  personnel 
administration  within  the  grant-aided 
agencies.  They  will  include  identifica¬ 
tion  and  elimination  of  artificial  bar¬ 
riers  to  equal  employment  opportuni¬ 
ty.  They  will  also  include  agency  work 
force  analyses  to  determine  whether 
percentages  of  minorities  and  women 
employed  in  various  job  categories  are 
substantially  similar  to  percentages  of 
those  groups  available  in  the  relevant 
labor  force  who  possess  the  basic  job 
related  qualifications.  Where  the  per¬ 
centages  of  minorities  and  women  are 
not  substantially  similar,  employment 
procedures  will  be  analyzed  to  deter¬ 
mine  the  cause  of  underrepresenta¬ 
tion.  The  program  will  Include  devel¬ 
opment  of  a  systematic  action  plan 
that  is  consistent  with  the  merit  prin¬ 
ciples  and  include  the  development  of 
goals  and  timetables  formulated  to 


correct  any  substantial  disparities  or 
other  problems  identified  in  the  analy¬ 
ses  prescribed  above. 

(3)  Periodic  evaluation  of  results  to 
assess  the  effectiveness  of  the  affirma¬ 
tive  action  programs  in  achieving  af¬ 
firmative  action  goals  on  a  timely 
basis  will  be  undertaken. 

(4)  Prohibitions  against  discrimina¬ 
tion  consistent  with  the  Civil  Rights 
Act  of  1964  as  amended  (42  U.S.C. 
§  2000e  et  seq. ),  the  Rehabilitation  Act 
of  1973  as  amended  (29  U.S.C.  §791  et 
seq.),  the  Age  Discrimination  in  Em¬ 
ployment  Act  of  1967  as  amended  (29 
U.S.C.  621  et  seq.),  the  Equal  Pay  Act 
of  1963  (29  U.S.C.  §  206(d)(1))  and 
other  relevant  statutes  will  be  estab¬ 
lished  by  the  State  and  local  govern¬ 
ments  and  enforced  by  them. 

(b)  Guide.  (1)  To  help  assure  equal 
employment  opportunity,  a  personnel 
system  needs  to  prohibit  the  following 
practices  where  based  on  race,  color, 
religion,  sex.  national  origin,  political 
affiliation,  age,  handicap  or  other  non¬ 
merit  factors: 

(1)  Failing  or  refusing  to  hire  or  dis¬ 
charging  any  individual,  or  otherwise 
discriminating  against  any  individual 
with  respect  to  compensation,  terms, 
conditions,  or  privileges  of  employ¬ 
ment; 

(ii)  Limiting,  segregating,  or  classify¬ 
ing  employees  or  applicants  for  em¬ 
ployment  in  any  way  which  would  de¬ 
prive  or  tend  to  deprive  any  individual 
of  employment  opportunities  or  which 
would  otherwise  adversely  affect  an 
individual’s  status  as  an  employee; 

(iii)  Failing  or  refusing  to  refer  a 
candidate  for  employment; 

(iv)  Causing  or  attempting  to  cause 
an  employer  to  discriminate  against  an 
individual; 

(V)  Discriminating  against  any  indi¬ 
vidual  in  admission  to,  or  employment 
in,  any  program  established  to  provide 
training;  or 

(vi)  Discriminating  against  an  indi¬ 
vidual  in  any  other  aspect  of  person¬ 
nel  administration. 

(2)  Federal  law  provides  for  an  ex¬ 
ception  from  the  general  rule  prohibit¬ 
ing  discrimination  in  cases  in  which  re¬ 
ligion.  sex.  national  origin,  or  age  is  a 
bona  fide  occupational  qualification 
for  employment.  However,  court  cases 
and  other  interpretations  indicate  that 
there  are  few,  if  any,  jobs  to  which 
this  exception  can  be  applied  in  pro¬ 
grams  covered  by  these  Standards. 

(3)  Goals  and  timetables  need  to  be 
flexible  and  include  both  numerical 
targets  and  action  steps. 

(4)  Employment  selection  proce¬ 
dures  need  to  reflect  the  job  related 
knowledges,  skills,  and  abilities  of 
handicapped  applicants  or  employees 
rather  than  their  impairments. 

(5)  /n  developing  affirmative  action 
plans,  agency  work  force  analyses  and 
problem  identification  normally  need 


to  be  based  upon  the  percentage  of 
qualified  persons  by  race,  sex,  and 
ethnic  group  available  in  the  relevant 
labor  force  where  such  data  are  availa¬ 
ble.  Where  these  data  are  not  available, 
total  labor  force  may  be  used  for  this 
purpose.  The  Office  of  Personnel  Man¬ 
agement  will  review  State  or  local  gov¬ 
ernment  analyses  of  their  organiza¬ 
tion’s  work  forces  by  individual  job 
classifications  or  by  classification 
series  or  occupational  groupings,  as 
appropriate. 

(6)  Systems  which  collect  data  on 
race,  sex.  or  ethnic  group  without  self 
identification  by  employees  or  appli¬ 
cants  are  encouraged  under  Title  VII 
of  the  Civil  Rights  Act  However,  self 
identification  may  be  necessary  where 
all  other  means  of  gathering  these  data 
are  not  feasible,  as  in  unassembled  ex¬ 
aminations.  Disclosure  of  their  own 
race,  sex,  or  ethnic  group  by  employees 
or  applicants  should  be  voluntary.  The 
applicant  or  employee  should  be  in¬ 
formed  clearly  of  the  nondiscrimina- 
tory  purpose,  necessity  to  comply  with 
Federal  and  other  recordkeeping  re¬ 
quirements,  and  precautions  which 
will  be  taken  to  assure  nondiscrimina- 
tory  use  of  such  information.  Data  on 
race,  sex,  and  national  origin  should 
be  collected  and  maintained  separately 
from  individual  application  and  per¬ 
sonnel  forms. 

(7)  State  and  local  governments  are 
encouraged  to  involve  employee  orga¬ 
nizations  in  the  formulation  of  affirm¬ 
ative  action  plans. 

§  900.607-2  Employee  management  rela¬ 
tions. 

(a)  Guide.  (1)  The  proper  and  effi¬ 
cient  administration  of  Federal  grant- 
in-aid  programs  by  State  and  local 
governments  and  the  well-being  of  the 
employees  of  such  programs  require  ef¬ 
fective  communication  and  an  orderly 
and  constructive  relationship  between 
employees  and  management  officials. 
Collective  negotiations,  meeting  and 
conferring  with  employee  organiza¬ 
tions,  or  other  methods  can  make  posi¬ 
tive  contributions  to  the  communica¬ 
tions  process  by  providing  employees 
an  opportunity  to  participate  in  the 
formulation  of  policies  and  practices 
affecting  the  conditions  of  their  em¬ 
ployment 

(2)  State  and  local  government  poli¬ 
cies  need  to  delineate  the  rights  of  em¬ 
ployees  of  programs  covered  by  these 
Standards  to  form,  join,  and  assist  an 
employee  organization  or  to  refrain 
from  any  such  activity,  freely  and 
without  fear  of  penalty  or  reprisal. 

(3)  To  facilitate  effective  participa¬ 
tion  in  formulation  of  personnel  poli¬ 
cies  by  employees.  State  and  local  gov¬ 
ernments  which  establish  a  formal 
framework  need  to  address  all  aspects 
of  the  labor  management  relationship 
and  ought  to  indicate  the  rights  and 


FEDERAL  REGISTER,  VOL  44,  NO.  34— FRIDAY,  FEBRUARY  16,  1979 


10246 


RULES  AND  REGULATIONS 


1 


obligations  of  both  management  offi¬ 
cials  and  employees:  subjects  for  nego¬ 
tiating  or  meeting  and  conferring:  cri¬ 
teria  for  recognition  of  employee  orga¬ 
nizations,  determination  of  units,  and 
resolution  of-  impasses:  and  unfair 
labor  practices  and  standards  of  con¬ 
duct 

(4)  The  objectives  of  these  provisions 
may  be  achieved  through  legislative 
enactment,  promulgation  of  an  execu- 
tii'e  order  by  the  chief  executive,  or 
through  the  rules  and  regulations  of 
the  agency  directly  responsible  for  ad¬ 
ministering  a  program  covered  by  the 
Standards. 

(5)  The  maintenance  of  a  system  of 
personnel  administration  based  on 
merit  principles  needs  to  be  assured  in 
any  collective  negotiation  or  meet  and 
confer  system  established. 

(6)  /n  the  interest  of  effective  admin¬ 
istration  of  the  Standards,  the  Office 
of  Personnel  Management  has  estab¬ 
lished  procedures  to  insure  that  affect¬ 
ed  employee  organizations  are  as  fully 
informed  of  their  administration  as  is 
feasible.  State  agencies  which  are  re¬ 
sponsible  for  supervising  local  compli¬ 
ance  with  these  Standards  should 
adopt  similar  procedures.  State  and 
local  governments  need  to  adopt  their 
own  internal  procedures  to  insure  that 
affected  employee  organizations  are  as 
fully  informed  as  feasible  on  adminis¬ 
tration  of  the  Standards. 

§  ‘*00.fi07-3  Appeals. 

(a)  Requirement.  In  the  event  of  sep¬ 
aration  or  demotion.  State  and  local 
governments  will  provide  permanent 
employees  with  the  right  to  appeal 
through  an  impartial  process  that  may 
be  recommendatory  to  or  enforceable 
on  the  appointing  authority.  In  addi¬ 
tion.  State  and  local  governments  will 
provide  for  appeals  of  alleged  discrimi¬ 
nation  in  any  personnel  action  on  the 
basis  of  race,  color,  religion,  sex,  na¬ 
tional  origin,  political  affiliation,  age. 
handicap  or  other  nonmerit  factors  by 
any  applicant  or  employee  through  an 
impartial  process  that  will  result  in 
timely,  enforceable  decisions. 

(b)  Guide.  An  impartial  grievance 
procedure  may  satisfactorily  meet  the 
above  requirements  but  adequate 
appeal  provisions  need  to  be  main¬ 
tained  for  applicants  and  any  employ¬ 
ees  not  covered  by  the  grievance  pro¬ 
cedure.  State  and  local  government 
personnel  systems  need  to  inelude  an 
impartial  procedure  to  process  all 
types  of  employee  grievances.  To  the 
mcucimum  extent  possible,  grievance 
procedures  should  include  steps  to  re¬ 
solve  discrimination  and  all  other 
types  of  employee  grievances  without 
recourse  to  formal  appeals  procedures. 

§  S00.6<iS  .Merit  Principle  VI. 

(a)  General  requirement  State  and 
local  governments  will  inform  their 


employees  of  their  political  rights  and 
prohibited  practices  under  the  Hatch 
Act. 

§  900.608-1  Political  activity. 

(a)  Guide.  (1)  The  Hatch  Act.  as 
amended,  5  U.S.C.  1501-1508.  prohibits 
certain  types  of  political  activity  on 
the  part  of  State  and  local  government 
employees  whose  principal  employ¬ 
ment  is  in  a  Federally-funded  pro¬ 
gram,  irrespective  of  whether  their  po¬ 
sitions  are  covered  by  these  Standai^. 

(2)  State  and  local  governments 
ought  to  adopt  and  themselves  enforce 
provisions  on  political  activity  which 
are  consistent  with  the  Federal  Hatch 
Act  and  which  will  facilitate  their  ef¬ 
fective  control  of  prohibited  political 
activity  by  employees. 

(3)  Stale  and  local  government  poli¬ 
cies  on  political  activity  need  to 
insure  that  all  employees  have  the 
right  to  express  their  views  as  citizens, 
to  pursue  their  legitimate  involvement 
in  the  political  system,  and  to  vote: 
that  employees  not  engage  in  or  be  sub¬ 
ject  to  coercion  for  political  purposes, 
and  not  seek  candidacy  for  public 
office  in  a  partisan  election. 

§  900.609  .Administration  of  State  and 
local  personnel  systems. 

(a)  General.  This  section  consists  of 
regulations  and  guides  on  the  adminis¬ 
tration  of  State  and  local  personnel 
systems. 

§  900.609-1  Coverage  of  the  Standards. 

(a)  Requirement  (1)  The.se  Stand¬ 
ards  are  applicable  to  all  State  and 
local  personnel,  except  those  exempt¬ 
ed  in  this  section,  engaged  in  the  ad¬ 
ministration  of  grant-in-aid  and  other 
intergovernmental  programs  under 
Federal  law’s  and  regulations  requiring 
the  establishment  and  maintenance  of 
pereonnel  standards  on  a  merit  basis. 
To  help  assure  the  recruitment,  selec¬ 
tion,  and  advancement  of  highly  quali¬ 
fied  personnel  and  continuity  of  pro¬ 
gram  administration,  career  coverage 
will  be  provided  by  State  and  local  per¬ 
sonnel  systems  for  all  non-exemptible 
management,  supervisory,  technical, 
and  other  positions  in  grant-aided  pro¬ 
grams,  irrespective  of  the  source  of 
funds  for  their  salaries. 

(2)  To  assure  proper  organizational 
responsiveness,  appropriate  numbers 
of  top  level  positions  may  be  exempted 
if  they  determine  and  publicly  advo¬ 
cate  substantive  program  policy,  pro¬ 
vide  legal  counsel,  or  are  required  to 
maintain  a  direct  confidential  w’orking 
relationship  with  a  key  exempt  offi¬ 
cial.  State  and  local  governments  have 
flexibility  in  determining  w’hether  top 
level  policy  positions  will  be  filled  on  a 
career  or  exempt  basis  so  long  as  the 
number  of  positions  filled  on  an 
exempt  basis  does  not  exceed  the 
number  in  the  agency  which  may  be 


exempt  on  the  basis  that  they  deter¬ 
mine  and  publicly  advocate  substan¬ 
tive  program  policy.  Unskilled  labor¬ 
ers,  bona  fide  part-time  positions,  tem¬ 
porary  positions  established  for  the 
purpose  of  conducting  a  sp>ecial  proj¬ 
ect,  study,  or  investigation,  and  severe¬ 
ly  handicapped  persons  may  be 
exempted  if  such  exemption  would  not 
have  an  undesirable  impact  on  proper 
and  efficient  administration  or  on  the 
achievement  of  equal  employment  op¬ 
portunity. 

(b)  Guide.  (1)  State  and  local  govern¬ 
ments  may  exempt  from  the  applica¬ 
tion  of  these  Standards  members  of 
boards  or  similar  bodies  who  do  not 
perform  administrative  duties  as  indi¬ 
viduals;  officials  serving  ex  officio  and 
performing  incidental  administrative 
duties;  the  executive  heads  of  agencies 
and  positions  reporting  directly  to 
them  which  are  primarily  responsible 
for  both  substantive  program  policy 
determination  and  its  public  advocacy; 
confidential  assistants  to  the  above  po¬ 
sitions;  and  attorneys  serving  as  legal 
counsel  or  conducting  litigation. 

(2)  Normally,  positions  involving 
only  policy  development  may  not  be 
exempted.  Generally,  positions  involv¬ 
ing  policy  determination  and  public 
advocacy  that  are  engaged  in  the  di¬ 
rection  of  line  operations  may  be 
exempted  from  the  Standards  only 
when  they  report  directly  to  the  ex¬ 
ecutive  head  of  an  agency.  An  excep¬ 
tion  to  this  reporting  relationship  may 
be  made  within  the  primary  compo¬ 
nents  of  large  multiprogram  agencies 
where  the  heads  of  such  primary  com¬ 
ponents  and  positions  reporting  direct¬ 
ly  to  them  may  also  be  exempted. 

(3)  The  exclusion  of  management 
positions  from  collective  bargaining  is 
not  a  basis^  for  exemption  of  such  posi¬ 
tions  from'the  merit  system. 

(4)  Upon  exemption  of  a  position 
from  the  career  ser\’ice,  incumbents 
with  permanent  status  retain  their 
career  service  tenure  or  are  appropri¬ 
ately  compensated  for  its  loss. 

(5)  State  and  local  governments  are 
encouraged  to  develop  systems  for  as¬ 
signing  career  management  employees 
to  exempt  policy  determining  and  ad¬ 
vocacy.  confidential  and  other  key  po¬ 
sitions  without  tenure  in  such  a  posi¬ 
tion  but  with  reinstatement  rights  to  a 
career  service  position.  These  systems 
allow  chief  executives  to  place  highly 
qualified  career  employees  in  key  jobs 
without  sacrificing  responsiveness  to 
new  program  direction  or  to  the  chief 
executive. 

(6)  Job  related  qualification  require¬ 
ments  should  be  established  for  posi¬ 
tions  exempted  from  these  standards. 

§  900.609-2  Organization.  • 

(a)  Requirement  (1)  A  State  or  local 
government’s  merit  system  organiza- 
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tion  will  provide,  for  impartial  adminis¬ 
tration. 

(2)  At  the  option  of  the  State,  a 
local  government  which  does  not  have 
a  jurisdiction-wide  personnel  system 
meeting  these  Standards  may  elect 
one  of  the  following: 

(1)  To  cover  grant-aided  programs 
under  a  personnel  system  serving 
other  grant-aided  agencies  covered  by 
the  Standards,  such  as  a  system  serv¬ 
ing  State  agencies,  another  city  or 
county,  or  a  group  of  local  jurisdic¬ 
tions; 

(ii)  To  cover  grant-aided  programs 
using  a  personnel  system  which  is  not 
jurisdiction-wide  where  this  is  war¬ 
ranted  as  the  basis  for  future  develop¬ 
ment  of  a  jurisdiction-wide  system. 

(3)  Where  no  State  agency  is  respon¬ 
sible  for  local  government  administra¬ 
tion.  approval  of  the  Office  of  Person¬ 
nel  Management  will  be  required  for 
coverage  by  a  personnel  system  under 
paragraph  (i)  or  (ii). 

(b)  Guide.  (1)  Any  one  of  a  variety 
of  personnel  system  prganizations  cov¬ 
ering  substantially  all  employees  in  a 
State  or  local  government  or  the  State 
grant-aided  agencies  can  meet  the  re¬ 
quirements  of  this  section.  Personnel 
organizations  need  to  be  administered 
by  a  qualified  executive  responsible  to 
the  chief  executive,  a  top  official,  or  a 
board  or  commission.  Staff  ought  to  be 
appointed  on  the  basis  of  merit  and 
serve  in  accordance  with  the  provi¬ 
sions  of  the  personnel  system. 

(2)  The  personnel  management 
function  needs  to  be  provided  with 
sufficient  staff  and  other  resource^  to 
enable  it  to  give  effective  personnel 
administration  support  to  the  grant- 
aided  agencies. 

(3)  In  the  interest  of  economy,  effi¬ 
ciency.  and  effectiveness,  a  single  per¬ 
sonnel  system  is  needed  to  cover  all  of 
the  grant-aided  agencies  in  a  jurisdic¬ 
tion  subject  to  these  Standards. 

(4)  Examples  of  methods  which 
State  governments  may  adopt  to  help 
maintain  impartial  administration  in¬ 
clude: 

(i)  Administration  in  accordance 
with  laws,  rules,  and  regulations  open 
to  public  scrutiny: 

(ii)  Establishment  of  non-partisan  or 
bipartisan  boards  or  commissions  with 
oversight,  investigation,  or  appeal 
functions: 

(iii)  Maintenance  of  impartial  griev¬ 
ance  or  appeal  systems  which  provide 
for  disqualification  because  of  con¬ 
flicts  of  interest  of  hearings  examiners 
or  others  who  decide  appeals  from  em¬ 
ployees: 

(iv)  Appointment  of  the  staff  of  the 
personnel  agency  on  the  basis  of  merit 
with  their  service  in  accordance  with 
the  provisions  of  the  merit  system: 

(V)  Employment  of  the  best  profes¬ 
sionally  qualified  director  available 
after  widespread  recruitment: 


(vi)  Administration  by  a  central  per¬ 
sonnel  agency  or  by  other  agencies 
with^a  post  audit  by  a  central  agency 
with'  effective  enforcement  authority 
to  correct  improper  actions: 

(vii>  Prohibition  of  consideration  of 
political  opinions  or  affiliations  in  ex¬ 
amination  for  or  appointment  to  a  po¬ 
sition.  promotion,  or  in  any  other  per¬ 
sonnel  action. 

< 

§  900.609-3  intergovernmental  coopera¬ 
tion. 

(a)  Guide.  To  facilitate  public  serv¬ 
ice  mobility  aiyd  maximum  utilization 
of  personnel  resources,  provisions 
should  be  made  for:  cooperative  inter- 
jurisdictional  recruiting,  examining, 
certifying,  selection,  training,  research 
and  development,  and  other  personnel 
functions;  adding  to  registers  of  eligi- 
bles  the  names  of  applicants  with  eligi¬ 
bility  on  comparable  examinations  in 
other  jurisdictions;  appointing  em¬ 
ployees  on  the  basis  of  their  permanent 
career  status  in  another  jurisdiction, 
with  maximum  protection  of  their  re¬ 
tirement  and  other  benefits. 

§900.609-1  Extension  of  personnel 
■system. 

(a)  Requirement.  Employees  with 
permanent  status  under  a  personnel 
system  meeting  these  Standards  will 
retain  comparable  status  if  the  em¬ 
ploying  agency  is  placed  under  the  ju¬ 
risdiction  of  another  personnel 
system. 

(b)  Guide.  As  determined  by  the 
State,  upon  the  initial  extension  of  the 
personnel  system  to  a  program,  incum¬ 
bents  may  obtain  permanent  status 
through  an  open  competitive  or  quali¬ 
fying  examination,  or  if  they  have  a 
specified  period  of  satisfactory  service 
in  the  agency,  at  its  discretion,  they 
may  be  granted  permanent  status.  If 
they  do  not  pass  a  required  examina¬ 
tion,  employees  may  be  retained  in  the 
positions  in  which  they  have  incum¬ 
bency  preference  without  acquiring  the 
rights  of  career  status. 

§  900.609-.5  Personnel  records  and  reports. 

(a)  Requirement.  (1)  Appropriate 
personnel  records  will  be  maintained 
to  assure  the  proper  administration  of 
the  personnel  system  and  covered 
agency  personnel  programs.  Periodic 
reports,  such  as  statistical  reports  on 
personnel  administration,  will  be  pre¬ 
pared  as  required  by  the  Office  of  Per¬ 
sonnel  Management  to  indicate  com¬ 
pliance  with  applicable  State  and  local 
requirements  and  these  Standards. 

(2)  Each  covered  State  or  local 
agency  and  each  affected  State  or 
local  merit  system  agency  shall  permit 
the  Office  of  Personnel  Management 
during  normal  'business  hours  to 
review  its  books,  records,  and  other 
sources  of  information  as  may  be  re¬ 


quired  to  ascertain  compliance  with 
these  Standards. 

(3)  Each  covered  State  or  local 
agency  shall  furnish  annually  to  the 
Office  of  Personnel  Management  com¬ 
pleted  report  OPM  Form  n29.  Review 
of  Personnel  Operations-^rant-Aided 
Agency,  and  other  reports  as  may  be 
required  to  show  compliance  with 
these  Standards. 

(4)  Each  affected  State  and  local 
merit  system  agency  shall  furnish  an¬ 
nually  to  the  Office  of  Personnel  Man¬ 
agement  completed  report  OPM  Form 
1128,  Review  of  Personnel  Oper¬ 
ations— Merit  System  Agency. 

(b)  Guide.  State  and  local  govern¬ 
ments  should  provide  employees  with 
opportunities  to  review  information 
'in  their  employee  files  to  a.ssure  the  ac¬ 
curacy  of  that  information.  Appropri¬ 
ate  limitations  on  access  to  employee 
records  should  be  established  in  order 
to  protect  the  privacy  of  public  em¬ 
ployees. 

§  900.610  Assuring  conformity  with  the 
Standards. 

(a)  General.  This  section  consists  of 
regulations  on  administration  of  these 
Standards. 

§  900.610-1  Role  of  chief  executive. 

(a)  Requirement  (1)  Certification  of 
agreement  by  the  chief  executive  of 
the  jurisdiction  (hereinafter  "certifica¬ 
tion”)  to  maintain  a  system  of  person¬ 
nel  administration  in  conformance 
with  these  Standards  is  an  eligibility 
requirement  in  grant  or  other  pro¬ 
grams  to  which  persdnnel  standards 
on  a  merit  basis  are  applicable. 

(2)  The  Governor  shall  designate  an 
agency  or  agencies  which  will  be  re¬ 
sponsible  for  suE>ervising  local  compli- 
an(ie  with  these  Standards.  This 
agency  will  obtain  certifications  from 
local  chief  excutives.  The  States  must 
maintain  these  certifications  and 
make  them  available  to  the  Office  of 
Personnel  Management  on  request. 

(3)  Where  no  State  agency  is  respon¬ 
sible  for  local  government  administra¬ 
tion,  local  governments  can  transmit 
all  required  certifications  and  applica¬ 
tions  for  waiver  provided  for  in  these 
regulations  directly  to  the  appropriate 
regional  office  of  the  Office  of  Person¬ 
nel  Management. 

(4)  Certifications  are  to  be  submitted 
by  the  Governor  to  the  Office  of  Per¬ 
sonnel  Management  within  six  months 
of  the  effective  date  of  issuance  of 
these  Standards. 

(5)  Subsequent  certifications  will  be 
submitted  within  90  days  after  they 
have  been  requested,  to  the  appropri¬ 
ate  Office  of  Personnel  Management 
regional  office  or  the  State  agency  re¬ 
sponsible  for  local  administration  for 
the  following  reasons: 

(i)  Upon  change  in  incumbent  chief 
executives: 
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(ii)  Upon  initial  application  for  a 
Federal  grant-in-aid  or  eligibility  for 
other  intergovernmental  programs: 

(iii)  Upon  passage  of  significant  new 
personnel  legislation  affecting  a 
State’s  merit  system: 

(iv)  Upon  major  reorganization  or  re¬ 
structuring  of  the  personnel  system  of 
the  jurisdiction:  or, 

(V)  Upon  determination  that  there 
exist  major  problems  or  apparent  sig¬ 
nificant  departures  from  the  princi¬ 
ples. 

(6)  a  chief  executive  may  indicate 
that  grant-aided  or  other  programs 
not  previously  covered  by  these  Stand¬ 
ards  are  not  currently  in  compliance 
with  the  Standards  and  submit  a  spe¬ 
cific  action  plan  and  reasonable  time¬ 
table  for  achieving  compliance  for  ap¬ 
proval  by  the  Office  of  Personnel 
Management  or  State  agency  responsi¬ 
ble  for  compliance. 

(7)  Before  signing  a  certification,  a 
chief  executive  may  request  advice 
and  assistance  from  the  Office  of  Per¬ 
sonnel  Management  or  State  agency 
responsible  for  local  administration  in 
order  to  determine  whether  the  agen¬ 
cies  under  the  chief  executive’s  juris¬ 
diction  are  in  compliance  with  the 
Standards.  Such  assistance  and  or  ne¬ 
gotiations  may  continue  beyond  the 
specified  time  requirement  for  the 
chief  executive’s  certification.  In  the 
absence  of  such  a  certification,  tempo¬ 
rary  assurance  as  to  compliance  with 
the  Standards  may  be  effected  by; 

(i)  Obtaining  certification  from  the 
heads  of  those  State  and  local  agen¬ 
cies  which  are  required  to  have  merit 
personnel  systems  as  a  condition  of 
Federal  grant-in-aid  or  other  intergov¬ 
ernmental  programs:  or 

(ii)  The  Office  of  Personnel  Manage¬ 
ment  regional  office  or  State  agency 
responsible  for  compliance  may  con¬ 
duct  an  advance  personnel  manage¬ 
ment  evaluation  of  those  agencies  sub¬ 
ject  to  the  Standards. 

§  900.610-2  Waiver  of  Standards  for  local 
government. 

(a)  Requirement  (1)  Chief  execu¬ 
tives  of  local  governments  with  fewer 
than  twenty-five  employees  in  all  ac¬ 
tivities  covered  by  these  Standards 
may  apply  to  the  State  agency  desig¬ 
nated  by  the  Governor  to  supervise 
local  compliance  with  the  Standards 
for  a  waiver  of  the  requirements  in  the 
Standards  on  the  basis  that  compli¬ 
ance  is  impractical.  Normally,  if  any 
State  or  local  merit  system  meeting 
these  Standards  has  jurisdiction  over 
the  local  programs,  it  will  be  consid¬ 
ered  practical  to  continue  to  apply  the 
Standards  in  those  local  programs.  Ap¬ 
plications  for  waivers  are  subject  to 
approval  by  appropriate  State  grant- 
aided  or  other  agencies  responsible  for 
local  program  administration,  and  if 
endorsed  by  them  must  be  forwarded 
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to  the  appropriate  Office  of  Personnel 
Management  regional  office  for  final 
approval. 

(2)  The  chief  executive  of  a  jurisdic¬ 
tion  which  requests  a  waiver  as  pro¬ 
vided  above  must  certify  that  person¬ 
nel  administration  in  the  grant-aided 
programs  will  be  consistent  with  the 
six  merit  principles  in  the  Intergovern¬ 
mental  Personnel  Act.  Evaluation  of 
local  personnel  administration  in  such 
agencies  will  be  conducted  by  the 
State  agency  supervising  local  compli¬ 
ance  with  the  Standards  and  will  be 
initiated  only  when  a  complaint  has 
been  received  alleging  practices  incon¬ 
sistent  with  the  merit  principles. 
Where  there  is  no  such  State  agency, 
such  evaluations  will  be  conducted  by 
the  Office  of  Personnel  Management. 
Subsequent  certification  may  be  re¬ 
quired  in  accordance  with  the  provi¬ 
sions  of  section  900.610-1. 

§  900.610-3  Waiver  of  Standards  for  ex¬ 
perimental  or  research  projects. 

(a)  Requirement  (1)  The  Office  of 
Personnel  Management,  at  the  request 
of  the  Governor  or  of  the  Governor’s 
designee(s)  on  behalf  of  the  State  or 
its  local  governments,  may  waive  for  a 
State  or  local  government  for  up  to  a 
two-year  period,  with  the  possibility  of 
extension,  any  one  or  a  combination  of 
the  provisions  of  these  Standards,  for 
experimental  or  research  projects  de¬ 
signed  to  improve  merit  systems  or 
their  operations.  Upon  completion,  the 
project  will  be  evaluated  to  determine 
whether  its  objectives  have  been 
achieved. 

(2)  Requests  for  such  waivers  should 
be  sent  to  the  appropriate  regional 
office  of  the  Office  of  Personnel  Man¬ 
agement.  Requests  for  waivers  from 
local  jurisdictions  will  be  submitted  by 
the  local  chief  executives  to  the  State 
agency  designated  by  the  Governor  to 
supervise  local  compliance  with  the 
Standards.  Any  recommendation  by 
the  State  for  approval  of  a  waiver 
from  a  local  government  shall  be  sub¬ 
mitted  to  the  appropriate  Office  of 
Personnel  management  regional  office 
for  approval  before  implementation. 

§  900.610-4  Policy  basis  for  merit  system. 

(a)  Requirement  (1)  Laws,  rules,  reg¬ 
ulations,  policy  statements  and  negoti¬ 
ated  agrreements  impacting  on  a  per¬ 
sonnel  system  subject  to  these  Stand¬ 
ards  must  provide  for  a  system  of  per^ 
sonnel  administration  based  on  merit. 
This  policy  basis  and  the  administra¬ 
tion  of  the  personnel  system  will  be 
subject  to  review  for  substantial  con¬ 
formity  to  the  Standards. 

(2)  Changes  in  the  policy  basis  will 
be  made  available  promptly  to  the 
Office  of  Personnel  Management  or 
the  State  agency  responsible  for  local 
administration,  as  appropriate,  on  an 
informational  basis  so  that  the  Juris¬ 


diction  may  be  advised  regarding  any 
problems  which  could  affect  the  juris¬ 
diction’s  ability  to  implement  the  cer¬ 
tification  of  the  chief  executive. 

§  900.610-5  Review  of  personnel  oper¬ 
ations. 

(a)  Requirement  (1)  The  Office  of 
Personnel  Management,  in  coopera¬ 
tion  with  the  appropriate  Federal 
agency,  shall  make  or  arrange  for 
onsite  reviews  of  each  State  merit 
system  agency  and  other  affected 
State  agencies  to  determine  compli¬ 
ance  with  the  Standards,  except  that 
reviews  of  the  latter  agencies  by  the 
State  merit  system  agency  or  other  ap¬ 
propriate  organization,  at  the  discre¬ 
tion  of  the  Office  of  Personnel  Man¬ 
agement  may  be  accepted  in  lieu  of 
Office  of  Personnel  Management  re¬ 
views. 

(2)  The  agency  designated  by  the 
Governor  to  supervise  local  compli¬ 
ance  with  the  Standards,  in  consulta¬ 
tion  with  the  appropriate  regional 
office  of  the  Office  of  Personnel  Man¬ 
agement,  shall  make  or  arrange  for 
onsite  reviews  of  the  operations  of  the 
merit  system  for  and  personnel  pro¬ 
gram  of  each  local  agency  to  deter¬ 
mine  compliance  with  the  Standards 
and  will  take  appropriate  steps  to 
insure  corrective  action  when  neces¬ 
sary. 

§  900.610-6  Compliance  and  assistance. 

(a)  Requirement  (1)  The  Office  of 
Personnel  Management,  when  correc¬ 
tive  action  is  required,  will  negotiate 
with  the  appropriate  State  or  local 
agency  to  achieve  compliance  and  will 
coordinate  its  activities  with  the  ap¬ 
propriate  Federal  agency. 

(2)  The  Office  of  Personnel  Manage¬ 
ment  shall  request  the  appropriate 
Federal  agency  to  render  assistance 
when  required  to  achieve  compliance. 

(3)  The  Office  of  Personnel  Manage¬ 
ment,  when  there  is  a  question  of  sub¬ 
stantial  conformity  with  the  Stand¬ 
ards  after  negotiation  or  the  rendering 
of  necessary  technical  assistance,  shall 
forward  its  findings  to  the  appropriate 
Federal  agency,  recommending  that 
grant  termination  procedures  or  other 
appropriate  action  be  initiated,  in  ac¬ 
cordance  with  that  Federal  agency’s 
regulations. 

§  900.611  Establishing  a  merit  requirement 
or  policy. 

(a)  Requirement  (1)  Federal  agen¬ 
cies  may  adopt,  only  with  prior  ap¬ 
proval  of  the  Office  of  Personnel  Man¬ 
agement,  regulations  that  require  as  a 
condition  for  receiving  Federal  finan¬ 
cial  or  other  assistance  or  otherwise 
participating  in  an  intergovernmental 
program,  that  State  and  local  agencies 
establish  and  maintain  a  personnel 
system  that  conforms  with  a  Federal 
merit  requirement  or  policy.  To  avoid 
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inconsistent  and  conflicting  ap¬ 
proaches  to  State  and  local  govern¬ 
ments.  normally  such  merit  require- 
ments  or  policies  should  consist  of  ap¬ 
plication  of  these  Standards  pursuant 
to  Section  208  of  the  Intergovernmen¬ 
tal  Personnel  Act  of  1970  as  amended 
by  Section  602(a)  of  the  Civil  Service 
Reform  Act  of  1978. 

(2)  The  following  regulation  shall  be 
adopted  by  Federal  agencies  that  wish 
to*  require  that  State  and  local  agen¬ 
cies  establish  and  maintain  a  person¬ 
nel  system  that  conforms  with  these 
Standards: 


Act  (Title  XVI).  as  ainended  by  the  Na¬ 
tional  Health  Planning  and  Resources  De¬ 
velopment  Act  of  1974,  5  1603.  on  January 
2.  1975:  42  D.S.C.  §  300o-2(b). 

Old-Age  Assistance*,  Social  Security  Act 
(Title  I),  as  amended  by  the  Social  Secu¬ 
rity  Act  Amendments  of  1939.  §  101,  on 
August  10.  1939;  42  U.S.C.  §  302(aK5)(A). 

Employment  Security  (Unemployment  In¬ 
surance  and  Employment  Service),  Social 
Security  Act  (Title  III),  as  amended  by 
the  Social  Security  Act  Amendments  of 
1939,  §  301.  on  August  10.  1939,  and  the 
Wagner-Peyser  Act,  as  amended  by  Public 
Law  81-775,  §  2,  on  September  8,  1950;  42 
U.S.C.  §  503(aKl)  and  29  U.S.C.  §  49d(b). 

Aid  to  Families  with  Dependent  Children 
(APDC),  Social  Security  Act  (Title  IV-A). 
as  amended  by  the  Social  Security  Act 
Amendments  of  1939,  §  401,  on  August  10, 
1939;  42  U.S.C.  §  602(a)(5). 

Maternal  and  Child  Health  Services/Crip¬ 
pled  Children  Services,  Social  Security 
Act  (Title  V).  as  amended  by  the  Social 
Security  Act  Amendments  of  1939,  §503, 
on  August  10,  1939;  42  U.S.C. 

§  705(a)(3)(A). 

Aid  to  the  Blind*,  Social  Security  Act  (Title 
X),  as  amended  by  the  Social  Security  Act 
Amendments  of  1939,  §701,  on  August  10, 
1939;  42  U.S.C.  §  1202(aK5KA). 

Aid  to  the  Permanently  anci  Totally  Dis¬ 
abled*.  Social  Security  Act  (Title  XIV),  as 
amended  by  the  Social  Security  Act 
Amendments  of  1950,  §  1402,  on  August  28. 
1950,  42  U.S.C.  §  1352(a)(5)(A). 

Aid  to  the  Aged,  Blind  or  Disabled*,  Social 
Security  Act  (Title  XVI).  as  amended  by 
the  Public  Welfare  Amendments  of  1962. 
§  1602,  on  July  25.  1962;  42  U.S.C. 

§  1382(aK5)(A). 

Medical  Assistance  (Medicaid).  Social  Secu¬ 
rity  Act  (Title  XIX).  as  amended  by  the 
Social  Security  Amendments  of  1965, 
§  1902,  on  July  30.  1965;  42  U.S.C. 

§  1396a(a)(4KA). 

Grants  to  States  for  Social  Services.  Social 
Security  Act  (Title  XX).  as  amended  by 
the  Social  Services  Amendments  of  1974, 
§  2003,  on  January  4,  1975;  42  U.S.C. 
§1397b(d)(l)(D). 

Comprehensive  Mental  Health  Services 
(Services  and  Facilities),  Community 
Mental  Health  Centers  Act  (Title  II),  as 
amended  by  the  Community  Mental 
Health  Centers  Amendments  of  1975. 
§303.  on  July  29,  1975;  42  U.S.C. 

§2689t(a)(lKD). 

State  and  Community  Programs  on  Aging 
(Older  Americans),  Older  Americans  Act 
of  1965  (Title  HI),  as  amended  by  the 
Comprehensive  Older  Americans  Act 
Amendments  of  1978,  §  307  on  October  18, 
1978:  42  U.S.C.  §  3027(aK4). 

Comprehensive  Alcohol  Abuse  and  Alcohol¬ 
ism  Prevention,  Treatment,  and  Rehabili¬ 
tation,  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention.  Treatment,  and 
Rehabilitation  Act  of  1970  (Title  III), 
§  303.  on  December  31.  1970;  42  U.S.C. 
§  4573(a)(5). 

Civil  Defense  Personnel  and  Administrative 
Expenses,  Civil  Defense  Act  of  1950  (Title 
II),  as  amended  by  Public  Law  94-361, 
§804,  on  July  14,  1976;  50  U.S.C.  App. 
2286(a)(4). 

Part  II:  The  following  programs  have  a  reg¬ 
ulatory  requirement  for  the  establishment 


*  Pub.  L.  92  603  repealed  Titles  I,  X.  XIV, 
and  XVI  of  the  Social  Security  Act,  effec¬ 
tive  January  1.  1974,  except  that  "such 
repeal  does  not  apply  to  Puerto  Rico,  Guam, 
and  the  Virgin  Islands.” 


and  maintenance  of  personnel  standards 
on  a  merit  basis 

Program,  Legislation,  and  Regulatory 
Reference 

Occupational  Safety  and  Health  Standards. 
Williams-Steiger  Occupational  Safety  and 
Health  Act  of  1970;  29  CFR  §  1902.3(h). 
Occupational  Safety  and  Health  Statistics 
Williams-Steiger  Occupational  Safety  and 
Health  Act  of  1970;  BLS  Grant  Applica¬ 
tion  Kit,  May  1,  1973,  Supplemental  As¬ 
surance  No.  15A. 

Child  Welfare  Services,  Social  Security  Act 
(Title  IV-B),  especially  as  amended  by  the 
Social  Security  Amendments  of  1967,  on 
January  2,  1968;  45  CFR  §  220.49(c). 
E>evelopmental  Disabilities  Services  and 
Facilities  Construction.  Developmental 
Disabilities  Services  and  Facilities  Con¬ 
struction  i'ct.  as  amended  by  Public  Law 
95-602.  on  November  6.  1978.  45  CFR 
§  1386.21. 

Part  III:  The  following  programs  have  a 
persoruiel  requirement  which  may  be  met 
by  a  merit  system  which  conforms  to  the 
Standards  for  a  Merit  System  of  Person¬ 
nel  Administration: 

Program,  Legislation,  and  Reference 

Comprehensive  Elmployment  and  Training 
Act,  Comprehensive  Employment  and 
Training  Act  of  1973;  29  CFR  §  98.14(a). 
Vocational  Rehabilitation  Services.  Reha¬ 
bilitation  Act  of  1973  (Title  I),  as  amend¬ 
ed:  45  CFR  §  1361.15(b). 

Disability  Determination  Services.  Social 
Security  Act  (Titles  II  and  XVI).  as 
amended:  SSA  Disability  Insurance  State 
Manual,  Part  FV,  §  425.1 
Health  Insurance  for  the  Aged  (Medicare). 
Social  Security  Act  (Title  XVIII).  especial¬ 
ly  as  amended  by  the  Health  Insurance 
for  the  Aged  Act.  on  July  30.  1965;  SSA 
State  Operations  .Manual.  Part  IV. 
§  4510(a). 

Appendix  B  to  the  Standards  for  a  Merit 
System  of  Personnei.  Administration 

Uniform  Guidelines  on  Employee 
Selection  Procedures  (1978) 

Note.— These  guidelines  are  issued 
jointly  by  four  agencies  as  follows; 
Civil  Service  Commission.  Department 
of  Justice,  Equal  Employment  Oppor¬ 
tunity  Commission,  Department  of 
Labor. 

For  official  citation  see  section  18  of 
these  guidelines. 

Table  or  Contents 
general  principles 

1.  Statement  of  Purpose 

A.  Need  for  Uniformity— Issuing  Agencies 

B.  Purpose  of  Guidelines 

C.  Relation  to  Prior  Guidelines 

2.  Scope 

A.  Application  of  Guidelines 

B.  Employment  Decisions 

C.  Selection  Procedures 

D.  Limitations 

E.  Indian  Preference  Not  Affected 

3.  Discrimination  Defined;  Relationship  Be¬ 

tween  Use  6f  Selection  Procedures  and 
Discrimination 

A.  Procedure  Having  Adverse  Impact  Con¬ 
stitutes  Discrimination  Unless  Justi¬ 
fied 


Methods  of  personnel  administration  will 
be  established  and  maintained  in  public 
agencies  administering  the  program  in  con¬ 
formity  with  the  Standards  for  a  Merit 
System  of  Personnel  Administration,  5  CFR 
900  which  incorporate  the  Intergovernmen¬ 
tal  Personnel  Act  Merit  Principles  (Public 
Law  91-648  Section  2.  84  Stat.  1909),  pre¬ 
scribed  by  the  Office  of  Personnel  Manage¬ 
ment  pursuant  to  Section  208  of  the  Inter¬ 
government  Personnel  Act  of  1970  as 
amended. 

(3)  For  grant  or  other  programs  that 
are  State  supervised  and  locally  ad¬ 
ministered,  insert  the  following  after 
the  word  “administering”  in  the 
above:  “or  supervising  the  administra¬ 
tion  of.” 

(4)  No  variation  from  the  language 
contained  in  paragraphs  2  and  3  of 
this  sectioi)  may  be  used  without  ap¬ 
proval  by  the  Office  of  Personnel 
Management. 

(5)  The  Office  of  Personnel  Manage¬ 
ment  shall  provide,  within  available 
resources,  consultation  and  technical 
advice  and  assistance  to  State  and 
local  jurisdictions  to  aid  them  in  com¬ 
plying  with  the  Standards.  In  the  ab¬ 
sence  of  available  resources,  the  Office 
of  Personnel  Management  may  pro¬ 
vide  technical  assistance  on  a  reim¬ 
bursable  basis  to  Federal.  State,  and 
local  agencies  administering  programs 
covered  by  these  Standards  to  facili¬ 
tate  compliance  with  the  Standards. 

§906.612-620  {Reserved] 

Appendix  A  to  the  Standards  for  a  Merit 
System  of  Personnel  Administration 

Part  I:  The  following  programs  have  a  stat¬ 
utory  requirement  for  the  establishment 
and  maintenance  of  personnel  standards 
on  a  merit  ba.s^; 

Program,  Legislation,  and  Statutory 
Reference 

Food  Stamp,  Food  Stamp  Act  of  1964,  as 
amended;  7  U.S.C.  §  2020(eM6KB). 

Drug  Abuse  Prevention,  Drug  Abuse  Office 
and  Treatment  Act  of  1972.  §409,  on 
March  21.  1972;  21  U.S.C.  §  1176(eK8). 
National  Health  Planning  and  Resources 
Development.  Public  Health  Service  Act 
(Title  XV),  as  amended  by  the  National 
Health  Planning  and  Resources  Develop¬ 
ment  Act  of  1974,  §  1522,  on  January  2. 
1975,  42  U.S.C.  §  300m-l(bM4XB). 

Medical  Facilities  Assistance  (Construction 
and  Modernization),  Public  Health  Service 


FEDERAL  REGISTER,  VOL  44.  NO.  34— FRIDAY,  FEBRUARY  16,  1979 


10250 

B.  Consideration  of  Suitable  Alternative 
Selection  Procedures 

4.  Information  on  Impact 

A.  Records  Concerning  Impact 

B.  Applicable  Race,  Sex  and  Ethnic 
Groups  For  Record  Keeping 

C.  Evaluation  of  Selection  Rates.  The 
“Bottom  Line” 

D.  Adverse  Impact  And  The  “Pour-Fifths 
Rule” 

E.  Consideration  of  User’s  Equal  Employ¬ 

ment  Opportunity  Posture 

5.  General  Standards  for  Validity  Studies 

A.  Acceptable  types  of  Validity  Studies 

B.  Criterion-Related,  Content,  and  Con¬ 
struct  Validity 

C.  Guidelines  Are  Consistent  with  Profes¬ 
sional  Standards 

D.  Need  For  Documentation  of  Validity 

E.  Accuracy  and  Standardization 

F.  Caution  Against  Selection  on  Basis  of 
Knowledges.  Skills  or  Abilities 
Learned  in  Brief  Orientation  Period 

G.  Method  of  Use  of  Selection  Procedures 

H.  Cutoff  Scores 

I.  Use  of  Selection  Procedures  for  Higher 

Level  Jobs 

J.  Interim  Use  of  Selection  Procedures 

K.  Review  of  Validity  Studies  for  Cur¬ 
rency 

6.  Use  of  Selection  Procedures  Which  Have 

Not  Been  Validated 

A.  Use  of  Alternate  Selection  Procedures 
to  Eliminate  Adverse  Impact 

B.  Where  Validity  Studies  Cannot  or  Need 

Not  Be  Performed 

(1)  Where  Informal  or  Unscored  Proce¬ 
dures  Are  Used 

(2)  Where  Formal  And  Scored  Proce¬ 
dures  Are  Used 

7.  Use  of  Other  Validity  Studies 

A.  Validity  Studies  not  Conducted  by  the 
User 

B.  Use  of  Criterion-Related  Validity  Evi¬ 
dence  from  Other  Sources 

(1)  Validity  Evidence 

(2)  Job  Similarity 

(3)  Fairness  Evidence 

C.  Validity  Evidence  from  Multi-Unit 
Study 

D.  Other  Significant  Variables 

8.  Cooperative  Studies 

A.  Encouragement  of  Cooperative  Studies 

B.  Standards  for  Use  of  Cooperative  Stud¬ 

ies 

9.  No  Assumption  of  Validity 

A.  Unacceptable  Substitutes  for  Evidence 
of  Validity 

B.  Encouragement  of  Professional  Super¬ 
vision 

10.  Employment  Agencies  and  Employment 
Services 

A.  Where  Selection  Procedures  Are  De¬ 
vised  by  Agency 

B.  Where  Selection  Procedures  Are  De¬ 
vised  Elsewhere 

1 1.  Disparate  Treatment 

12.  Retesting  of  Applicants 

13.  Affirmative  Action 

A.  Affirmative  Action  Obligations 

B.  Encouragement  of  Voluntary  Affirma¬ 
tive  Action  Programs 

TECHNICAL  STANDARDS 

14.  Technical  Standards  for  Validity  Studies 

A.  Validity  Studies  Should  be  Based  on 
Review  of  Information  about  the  Job 

B.  Technical  Standards  for  Criterion-Re¬ 
lated  Validity  Studies 

(1)  Technical  Feasibility 

(2)  Analysis  of  the  Job 

(3)  Criterion  Measures 
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(4)  Representativeness  of  the  Sample 

(5)  Statistical  Relationships 

(6)  Operational  Use  of  Selection  Proce¬ 
dures 

(7)  Over-Statement  of  Validity  Findings 

(8)  Fairness 

(a)  Unfairness  Defined 

(b)  Investigation  of  Fairness 

(c)  General  Considerations  in  Fairness 
Investigations 

(d)  When  Unfairness  Is  Shown 

(e)  Technical  Feasibility  of  Fairness 
Studies 

(f)  Continued  Use  of  Selection  Proce¬ 
dures  When  Fairness  Studies  not  Feasi¬ 
ble 

C.  Technical  Standards  for  Content '  alid- 

ity  Studies 

(1)  Appropriateness  of  Content  Validity 
Studies 

(2)  Job  Analysis  for  Content  Validity 

(3)  Development  of  Selection  Procedure 

(4)  Standards  For  Demonstrating  Con¬ 
tent  Validity 

(5)  Reliability 

(6)  Prior  Training  or  Experience 

(7)  Training  Success 

(8)  Operational  Use 

(9)  Ranking  Based  on  Content  Validity 
Studies 

D.  Technical  Standards  For  Construct  Va¬ 
lidity  Studies 

(1)  Appropriateness  of  Construct  Valid¬ 
ity  Studies 

(2)  Job  Analysis  For  Construct  Validity 
Studies 

(3)  Relationship  to  the  Job 

(4)  Use  of  Construct  Validity  Study 
Without  New  Criterion-Related  Evidence 

(a)  Standards  for  Use 

(b)  Determination  of  Common  Work 
Behaviors 

DOCUMENTATION  OF  IMPACT  AND  VALIDITY 
EVIDENCE 

15.  Documentation  of  Impact  and  Validity 
Evidence 

A.  Required  Information 

(1)  Simplified  Recordkeeping  for  Users 
with  Less  Than  100  Employees 

(2)  Information  on  Impact 

(a)  Collection  of  Information  on 
Impact 

(b)  When  Adverse  Impact  Has  Been 
Eliminated  in  The  Total  Selection  Proc¬ 
ess 

(c)  When  Data  Insufficient  to  Deter¬ 
mine  Impact 

(3)  Documentation  of  Validity  Evidence 

(a)  Type  of  Evidence 

(b)  Form  of  Report 

(c)  Completeness 

B.  Criterion-Related  Validity  Studies 

(1)  User(s).  Location(s).  and  Date(s)  of 
Study 

(2)  Problem  and  Setting 

(3)  Job  Analysis  or  Review  of  Job  Infor¬ 
mation 

(4)  Job  Titles  and  Codes 

(5)  Criterion  Measures 

(6)  Sample  Description 

(7)  Description  of  Selection  Procedure 

(8)  Techniques  and  Results 

(9)  Alternative  Procedures  Investigated 

(10)  Uses  and  Applications 

(11)  Source  Data 

(12)  Contact  Person 

(13)  Accuracy  and  Completeness 

C.  Content  Validity  Studies 

(1)  User(s).  Locations(s).  and  Date(s)  of 
Study 

(2)  Problem  and  Setting 


(3)  Job  Analysis— Content  of  the  Job 

(4)  Selection  Procedure  and  its  Content 

(5)  Relationship  Between  Selection  Pro¬ 
cedure  and  the  Job 

(6)  Alternative  Procedures  Investigated 

(7)  Uses  and  Applications 

(8)  Contact  Person 

(9)  Accuracy  and  Completeness 

D.  Construct  Validity  Studies 

(1)  User(s).  Location(s),  and  Date(s)  of 
Study 

(2)  Problem  and  Setting 

(3)  Construct  Definition 

(4)  Job  Anaiysis 

(5)  Job  Tities  and  Codes 

(6)  Selection  Procedure 

(7)  Relationship  to  Job  Performance 

(8)  Alternative  Procedures  Investigated 

(9)  Uses  and  Applications 

(10)  Accuracy  and  Compieteness 

(11)  Source  Data 

(12)  Contact  Person 

E.  Evidence  of  Validity  from  Other  Stud¬ 

ies 

(1)  Evidence  from  Criterion-Related  Va¬ 
lidity  Studies 

(a)  Job  Information 

(b)  Relevance  of  Criteria 

(c)  Other  Variables 

(d)  Use  of  the  Selection  Procedure 

(e)  Bibliography 

(2)  Evidence  from  Content  Vaiidity 
Studies 

(3)  Evidence  from  Construct  Validity 
Studies 

F.  Evidence  of  Validity  from  Cooperative 

Studies 

G.  Selection  for  Higher  Level  Jobs 

H.  Interim  Use  of  Selection  Procedures 

DEFINITIONS 

16.  Definitions 

APPENDIX 

17.  Policy  Statement  on  Affirmative  Action 

(see  Section  13B) 

18.  Citations 

General  Principles 

Section  1.  Statement  of  purpose.— A. 
Need  for  uniformity— Issuing  agencies. 
The  Federal  Government’s  need  for  a 
uniform  set  of  principles  on  the  ques¬ 
tion  of  the  use  of  tests  and  other  selec¬ 
tion  procedures  has  long  been  recog¬ 
nized.  The  Equal  Employment  Oppor¬ 
tunity  Commission,  the  Civil  Service 
Commission,  the  Department  of 
Labor,  and  the  Department  of  Justice 
jointly  have  adopted  these  uniform 
guidelines  to  meet  that  need,  and  to 
apply  the  same  principles  to  the  Fed¬ 
eral  Government  as  jire  applied  to 
other  employers. 

B.  Purpose  of  guidelines.  These 
guidelines  incorporate  a  single  set  of 
principles  which  are  designed  to  assist 
employers,  labor  organizations,  em¬ 
ployment  agencies,  and  licensing  and 
certification  boards  to  comply  with  re¬ 
quirements  of  Federal  law  prohibiting 
employment  practices  which  discrimi¬ 
nate  on  grounds  of  race,  color,  reli¬ 
gion,  sex,  and  national  origin.  They 
are  designed  to  provide  a  framework 
for  determining  the  proper  use  of  tests 
and  other  selection  procedures.  These 
guidelines  do  not  require  a  user  to  con- 
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duct  validity  studies  of  selection  proce¬ 
dures  where  no  adverse  impact  results. 
However,  all  users  are  encouraged  to 
use  selection  procedures  which  are 
valid,  especially  users  operating  under 
merit  principles. 

C.  Relation  to  prior  guidelines. 
These  guidelines  are  based  upon  and 
supersede  previously  issued  guidelines 
on  employee  selection  procedures. 
These  guidelines  have  been  built  upon 
court  decisions,  the  previously  issued 
guidelines  of  the  agencies,  and  the 
practical  experience  of  the  agencies,  as 
well  as  the  standards  of  the  psycho¬ 
logical  profession.  These  guidelines 
are  intended  to  be  consistent  with  ex¬ 
listing  law. 

Sec.  2.  Scope.— A.  Application  of 
guidelines.  These  guidelines  will  be  ap¬ 
plied  by  the  Equal  Employment  Op¬ 
portunity  Commission  in  the  enforce¬ 
ment  of  title  VII  of  the  Civil  Rights 
Act  of  1964,  as  amended  by  the  Equal 
Employment  Opportunity  Act  of  1972 
(hereinafter  “Title  VH");  by  the  De¬ 
partment  of  Labor,  and  the  contract 
compliance  agencies  until  the  transfer 
of  authority  contemplated  by  the 
President’s  Reorganization  Plan  No.  1 
of  1978,  in  the  administration  and  en¬ 
forcement  of  Executive  Order  11246, 
as  amended  by  Executive  Order  11375 
(hereinafter  “Executive  Order 
11246”):  by  the  Civil  Service  Commis¬ 
sion  and  other  Federal  agencies  sub¬ 
ject  to  section  717  of  Title  VII;  by  the 
Civil  Service  Commission  in  exercising 
its  re.sponsibilities  toward  State  and 
local  governments  under  section 
208(b)(1)  of  the  Intergovernmental- 
Personnel  Act;  by  the  Department  of 
Justice  in  exercising  its  responsibilities 
under  Federal  law;  by  the  Office  of 
Revenue  Sharing  of  the  Department 
of  the  Treasury  under  the  State  and 
Local  Fiscal  Assistance  Act  of  1972,  as 
amended:  and  by  any  other  Federal 
agency  which  adopts  them. 

B.  Employment  decisions.  These 
guidelines  apply  to  tests  and  other  se¬ 
lection  procedures  which  are  used  as  a 
basis  for  any  employment  decision. 
Employment  decisions  include  but  are 
not  limited  to  hiring,  promotion,  de¬ 
motion,  membership  ( for  example,  in  a 
labor  organization),  referral,  reten¬ 
tion,  and  licensing  and  certification,  to 
the  extent  that  licensing  and  certifica¬ 
tion  may  be  covered  by  Federal  equal 
employment  opportunity  law.  Other 
selection  decisions,  such  as  selection 
for  training  or  transfer,  may  also  be 
considered  employment  decisions  if 
they  lead  to  any  of  the  decisions  listed 
above. 

C.  Selection  procedures.  These  guide¬ 
lines  apply  only  to  selection  proce¬ 
dures  which  are  used  as  a  basis  for 
making  employment  decisions.  For  ex¬ 
ample,  the  use  of  recruiting  proce¬ 
dures  designed  to  attract  members  of  a 
particular  race,  sex.  or  ethnic  group. 


which  were  previously  denied  employ¬ 
ment  opportunities  or  which  are  cur¬ 
rently  underutilized,  may  be  necessary 
to  bring  an  employer  into  compliance 
with  Federal  law.  and  is  frequently  an 
essential  element  of  any  effective  af¬ 
firmative  action  program;  but  recruit¬ 
ment  practices  are  not  considered  by 
these  guidelines  to  be  selection  proce¬ 
dures.  Similarly,  these  guidelines  do 
not  pertain  to  the  question  of  the  law¬ 
fulness  of  a  seniority  system  within 
the  meaning  of  section  703(h),  Execu¬ 
tive  Order  11246  or  other  provisions  of 
Federal  law  or  regulation,  except  to 
the  extent  that  such  systems  utilize 
selection  procedures  to  determine 
qualifications  or  abilities  to  perform 
the  job.  Nothing  in  these  guidelines  is 
intended  or  should  be  interpreted  as 
discouraging  the  use  of  a  selection  pro¬ 
cedure  for  the  purpose  of  determining 
qualifications  or  for  the  purpose  of  se¬ 
lection  on  the  basis  of  relative  qualifi¬ 
cations.  if  the  selection  procedure  has 
been  validated  in  accord  with  these 
guidelines  for  each  such  purpose  for 
which  it  is  to  be  used. 

D.  Limitations.  These  guidelines 
apply  only  to  persons  subject  to  Title 
VII.  Executive  Order  11246,  or  other 
equal  employment  opportunity  re¬ 
quirements  of  Federal  law.  These 
guidelines  do  not  apply  to  responsibil¬ 
ities  under  the  Age  Discrimination  in 
Employment  Act  of  1967,  as  amended, 
not  to  discriminate  on  the  basis  of  age, 
or  under  sections  501,  503  and  504  of 
the  Rehabilitation  Act  of  1973,  not  to 
discriminate  on  the  basis  of  handicap. 

E.  Indian  preference  not  affected. 
These  guidelines  do  not  restrict  any 
obligation  imposed  or  right  granted  by 
Federal  law  to  users  to  extend  a  pref¬ 
erence  in  employment  to  Indians 
living  on  or  near  an  Indian  reservation 
in  connection  with  employment  oppor¬ 
tunities  on  or  near  an  Indian  reserva¬ 
tion. 

Sec.  3.  Discrimination  defined:  Rela¬ 
tionship  between  use  of  selection  pro¬ 
cedures  and  discrimination.— A.  Pro¬ 
cedure  having  adverse  impact  consti¬ 
tutes  discrimination  unless  justified. 
The  use  of  any  selection  procedure 
which  has  an  adverse  impact  on  the 
hiring,  promotion,  or  other  employ¬ 
ment  or  membership  opportunities  of 
members  of  any  race,  sex,  or  ethnic 
group  will  be  considered  to  be  discrimi¬ 
natory  and  inconsistent  with  these 
guidelines,  unless  the  procedure  has 
been  validated  in  accordance  with 
these  guidelines,  or  the  provisions  of 
section  6  below  are  satisfied. 

B.  Consideration  of  suitable  alterna¬ 
tive  selection  procedures.  Where  two 
or  more  selection  procedures  are  avail¬ 
able  which  serve  the  user’s  legitimate 
interest  in  efficient  and  trustworthy 
workmanship,  and  which  are  substan¬ 
tially  equally  valid  for  a  given  pur¬ 
pose,  the  user  should  use  the  proce¬ 


dure  which  has  been  demonstrated  to 
have  the  lesser  adverse  impact.  Ac¬ 
cordingly,  whenever  a  validity  study  is 
called  for  by  these  guidelines,  the  user 
should  include,  as  a  part  of  the  valid¬ 
ity  study,  an  investigation  of  suitable 
alternative  selection  procedures  and 
suitable  alternative  methods  of  using 
the  selection  procedure  which  have  as 
little  adverse  impact  as  possible,  to  de¬ 
termine  the  appropriateness  of  using 
or  validating  them  in  accord  with 
these  guidelines.  If  a  user  has  made  a 
reasonable  effort  to  become  aware  of 
such  alternative  procedures  and  valid¬ 
ity  has  been  demonstrated  in  accord 
with  these  guidelines,  the  use  of  the 
test  or  other  selection  procedure  may 
continue  until  such  time  as  it  should 
reasonably  be  reviewed  for  currency. 
Whenever  the  user  is  shown  an  alter¬ 
native  selection  procedure  with  evi¬ 
dence  of  less  adverse  impact  and  sub¬ 
stantial  evidence  of  validity  for  the 
same  job  in  similar  circumstances,  the 
user  should  investigate  it  to  determine 
the  appropriateness  of  using  or  vali¬ 
dating  it  in  accord  with  these  guide¬ 
lines.  This  subsection  is  not  intended 
to  preclude  the  combination  of  proce¬ 
dures  into  a  significantly  more  valid 
procedure,  if  the  use  of  such  a  combi¬ 
nation  has  been  shown  to  be  in  compli¬ 
ance  with  the  guidelines. 

Sec.  4.  Information  on  impact.— A. 
Records  concerning  im.pacL  Each  user 
should  maintain  and  have  available 
for  inspection  records  or  other  infor¬ 
mation  which  will  disclose  the  impact 
w^hich  its  tests  and  other  selection  pro¬ 
cedures  have  upon  employment  oppor¬ 
tunities  of  persons  by  identifiable  race, 
sex.  or  ethnic  group  as  set  forth  in 
subparagraph  B  below'  in  order  to  de¬ 
termine  compliance  with  these  guide¬ 
lines^  Where  there  are  large  numbers 
of  applicants  and  procedures  are  ad¬ 
ministered  frequently,  such  informa¬ 
tion  may  be  retained  on  a  sample 
basis,  provided  that  the  sample  is  ap¬ 
propriate  in  terms  of  the  applicant 
population  and  adequate  in  size. 

B.  Applicable  race,  sex,  and  ethnic 
groups  for  recordkeeping.  The  records 
called  for  by  this  section  are  to  be 
maintained  by  sex.  and  the  following 
races  and  ethnic  groups;  Blacks  (Ne¬ 
groes),  American  Indians  (Including 
Alaskan  Natives),  Asians  (including 
Pacific  Islanders).  Hispanic  (including 
persons  of  Mexican,  Puerto  Rican. 
Cuban.  Central  or  South  American,  or 
other  Spanish  origin  or  culture  regard¬ 
less  of  race),  wrhites  (Caucasians)  other 
than  Hispanic,  and  totals.  The  race, 
sex.  and  ethnic  classifications  called 
for  by  this  section  are  consistent  with 
the  Eqjial  Employment  Opportunity 
Standard  Form  100,  Employer  Infor¬ 
mation  Report  EEO-1  series  of  re¬ 
ports.  The  user  should  adopt  safe¬ 
guards  to  insure  that  the  records  re¬ 
quired  by  this  paragraph  are  used  for 
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appropriate  purposes  such  as  deter¬ 
mining  adverse  impact,  or  (where  re¬ 
quired)  for  developing  and  monitoring 
affirmative  action  programs,  and  that 
such  records  are  not  used  improperly. 
See  sections  4E  and  17(4),  below. 

C.  Evaluation  of  selection  rates.  The 
“bottom  line."  If  the  information 
called  for  by  sections  4A  and  B  above 
shows  that  the  total  selection  process 
for  a  job  has  an  adverse  impact,  the 
individual  components  of  the  selection 
process  should  be  evaluated  for  ad¬ 
verse  impact.  If  this  information 
shows  that  the  total  selection  process 
does  not  have  an  adverse  impact,  the 
Federal  enforcement  agencies,  in  the 
exercise  of  their  administrative  and 
prosecutorial  discretion,  in  usual  cir¬ 
cumstances,  will  not  expect  a  user  to 
evaluate  the  individual  components 
for  adverse  impact,  or  to  validate  such 
individual  components,  and  will  not 
take  enforcement  action  based  upon 
adverse  impact  of  any  component  of 
that  process,  including  the  separate 
parts  of  a  multipart  selection  proce¬ 
dure  or  any  separate  procedure  that  is 
used  as  an  alternative  method  of  selec¬ 
tion.  However,  in  the  following  circum¬ 
stances  the  Federal  enforcement  agen¬ 
cies  will  expect  a  user  to  evaluate  the 
individual  components  for  adverse 
impact  and  may,  where  appropriate, 
take  enforcement  action  with  respect 
to  the  individual  components:  (I) 
where  the  selection  procedure  is  a  sig¬ 
nificant  factor  in  the  continuation  of 
patterns  of  assignments  of  incumbent 
employees  caused  by  prior  discrimina¬ 
tory  employment  practices,  (2)  where 
the  weight  of  coiut  decisions  or  ad¬ 
ministrative  interpretations  hold  that 
a  specific  procedure  (such  as  height  or 
weight  requirements  or  no-arrest  rec¬ 
ords)  is  not  job  related  in  the  same  or 
similar  circumstances.  In  imusual  cir¬ 
cumstances.  other  than  those  listed  in 
(I)  and  (2)  above,  the  Federal  enforce¬ 
ment  agencies  may  request  a  user  to 
evaluate  the  individual  components 
for  adverse  impact  and  may,  where  ap¬ 
propriate,  take  enforcement  action 
with  respect  to  the  individual  compo¬ 
nent. 

D.  Adverse  impact  and  the  “four- 
fifths  rule."  A  selection  rate  for  any 
race,  sex,  or  ethnic  group  which  is  less 
than  four-fifths  (Vs)  (or  eighty  per¬ 
cent)  of  the  rate  for  the  group  with 
the  highest  rate  will  generally  be  re¬ 
garded  by  the  Federal  enforcement 
agencies  as  evidence  of  adverse  impact, 
while  a  greater  than  four-fifths  rate 
will  generally  not  be  regarded  by  Fed¬ 
eral  enforcement  agencies  as  evidence 
of  adverse  impact.  Smaller  differences 
in  selection  rate  may  nevertheless  con¬ 
stitute  adverse  impact,  where  they  are 
significant  in  both  statistical  and  prac¬ 
tical  terms  or  where  a  user’s  actions 
have  discouraged  applicants  dispropor¬ 
tionately  on  grounds  of  race,  sex,  or 


ethnic  group.  Greater  differences  In 
selection  rate  may  not  constitute  ad¬ 
verse  impact  where  the  differences  are 
based  on  small  numbers  and  are  not 
statistically  significant,  or  where  spe¬ 
cial  recruiting  or  other  programs  cause 
the  pool  of  minority  or  female  candi¬ 
dates  to  be  atypical  of  the  normal  pool 
of  applicants  from  that  group.  Where 
the  user’s  evidence  concerning  the 
impact  of  a  selection  procedure  indi¬ 
cates  adverse  impact  but  is  based  upon 
numbers  which  are  too  small  to  be  re¬ 
liable,  evidence  concerning  the  impact 
of  the  procedure  over  a  longer  period 
of  time  and/or  evidence  concerning 
the  impact  which  the  selection  proce¬ 
dure  had  when  used  In  the  same 
manner  in  similar  circumstances  else¬ 
where  may  be  considered  in  determin¬ 
ing  adverse  impact.  Where  the  user 
has  not  maintained  data  on  adverse 
impact  as  required  by  the  documenta¬ 
tion  section  of  applicable  guidelines, 
the  Federal  enforcement  agencies  may 
draw  an  inference  of  adverse  impact  of 
the  selection  process  from  the  failure 
of  the  user  to  maintain  such  data,  if 
the  user  has  an  underutilization  of  a 
group  in  the  job  category,  as  compared 
to  the  group’s  representation  in  the 
relevant  labor  market  or,  in  the  case 
of  jobs  filled  from  within,  the  applica¬ 
ble  work  force, 

E.  Consideration  of  user’s  equal  em¬ 
ployment  opportunity  posture.  In  car¬ 
rying  out  their  obligations,  the  Feder¬ 
al  enforcement  agencies  will  consider 
the  general  posture  of  the  user  with 
respect  to  equal  employment  opportu¬ 
nity  for  the  job  or  group  of  jobs  in 
question.  Where  a  user  has  adopted  an 
affirmative  action  program,  the  Feder¬ 
al  enforcement  agencies  will  consider 
the  provisions  of  that  program,  includ¬ 
ing  the  goals  and  timetables  which  the 
user  has  adopted  and  the  progress 
which  the  user  has  made  in  carrying 
out  that  program  and  in  meeting  the 
goals  and  timetables.  While  such  af¬ 
firmative  action  programs  may  in 
design  and  execution  be  race,  color, 
sex,  or  ethnic  conscious,  selection  pro¬ 
cedures  under  such  programs  should 
be  based  upon  the  ability  or  relative 
ability  to  do  the  work. 

Sec.  5.  General  standards  for  valid¬ 
ity  studies.— A.  Acceptable  types  of  va¬ 
lidity  studies.  For  the  purposes  of  sat¬ 
isfying  these  guidelines,  users  may 
rely  upon  criterion-related  validity 
studies,  content  validity  studies  or  con¬ 
struct  validity  studies,  in  accordance 
with  the  standards  set  forth  in  the 
technical  standards  of  these  guide¬ 
lines,  section  14  below.  New  strategies 
for  showing  the  validity  of  selection 
procedures  will  be  evaluated  as  they 
become  accepted  by  the  psychological 
profession. 

B.  Criterion-related,  content,  and 
construct  validity.  Evidence  of  the  va¬ 
lidity  of  a  test  or  other  selection  proce¬ 


dure  by  a  criterion-related  validity 
study  should  consist  of  empirical  data 
demonstrating  that  the  selection  pro¬ 
cedure  is  predictive  of  or  significantly 
correlated  with  important  elements  of 
job  performance.  See  section  14B 
below.  Evidence  of  the  validity  of  a 
test  or  other  selection  procedure  by  a 
content  validity  study  should  consist 
of  data  showing  that  the  content  of 
the  selection  procedure  is  representa¬ 
tive  of  important  aspects  of  perform¬ 
ance  on  the  job  for  which  the  candi¬ 
dates  are  to  be  evaluated.  See  section 
I4C  below.  Evidence  of  the  validity  of 
a  test  or  other  selection  procedure 
through  a  construct  validity  study 
should  consist  of  data  showing  that 
the  procedure  measures  the  degree  to 
which  candidates  have  identifiable 
characteristics  which  have  been  deter¬ 
mined  to  be  important  in  successful 
performance  in  the  job  for  which  the 
candidates  are  to  be  evaluated.  See 
section  14D  below. 

C.  Guidelines  are  consistent  with 

professional  standards.  The  provisions 
of  these  guidelines  relating  to  valida¬ 
tion  of  selection  procedures  are  in¬ 
tended  to  be  consistent  with  generally 
accepted  professional  standards  for 
evaluating  standardized  tests  and 
other  selection  procedures,  such  as 
those  described  in  the  Standards  for 
Educational  and  Psychological  Tests 
prepared  by  a  joint  committee  of  the 
American  Psychological  Association, 
the  American  Educational  Research 
Association,  and  the  National  Council 
on  Measurement  in  Education  (Ameri¬ 
can  Psychological  Association,  Wash¬ 
ington,  D.C.,  1974)  (hereinafter 

"A.P.A.  Standards”)  and  standard 
textbooks  and  journals  in  the  field  of 
personnel  selection. 

D.  Need  for  documentation  of  valid¬ 
ity.  For  any  selection  procedure  which 
is  part  of  a  selection  process  which  has 
an  adverse  impact  and  which  selection 
procedure  has  an  adverse  impact,  each 
user  should  maintain  and  have  avail¬ 
able  such  documentation  as  is  de¬ 
scribed  in  section  15  below. 

E.  Accuracy  and  standardization. 
Validity  studies  should  be  carried  out 
under  conditions  which  assure  insofar 
as  possible  the  adequacy  and  accuracy 
of  the  research  and  the  report.  Selec¬ 
tion  procedures  should  be  adminis¬ 
tered  and  scored  under  standardized 
conditions. 

F.  Caution  against  selection  on 
basis  of  knowledges,  skills,  or  ability 
learned  in  brief  orientation  period.  In 
general,  users  should  avoid  making 
employment  decisions  on  the  basis  of 
measures  of  knowledges,  skills,  or 
abilities  which  are  normally  learned  in 
a  brief  orientation  period,  and  which 
have  an  adverse  impact. 

G.  Method  of  use  of  selection  proce¬ 
dures.  The  evidence  of  both  the  valid¬ 
ity  and  utility  of  a  selection  procedure 
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should  support  the  method  the  user 
chooses  for  operational  use  of  the  pro¬ 
cedure.  if  that  method  of  use  has  a 
greater  adverse  impact  than  another 
method  of  use.  Evidence  which  may  be 
sufficient  to  support  the  use  of  a  selec¬ 
tion  procedure  on  a  pass/fail  (screen¬ 
ing)  basis  may  be  insufficient  to  sup¬ 
port  the  use  of  the  same  procedure  on 
a  ranking  basis  under  these  guidelines. 
Thus,  if  a  user  decides  to  use  a  selec¬ 
tion  procedure  on  a  ranking  basis,  and 
that  method  of  use  has  a  greater  ad¬ 
verse  impact  than  use  on  an  appropri¬ 
ate  pass/fail  basis  (see  section  5H 
below),  the  user  should  have  sufficient 
evidence  of  validity  and  utility  to  sup¬ 
port  the  use  on  a  ranking  basis.  See 
sections  3B,  14B  (5)  and  (6),  and  14C 
(8)  and- (9). 

H.  Cutoff  scores.  Where  cutoff  scores 
are  used,  they  should  normally  be  set 
so  as  to  be  reasonable  and  consistent 
with  normal  expectations  of  accept¬ 
able  proficiency  within  the  work  force. 
Where  applicants  are  ranked  on  the 
basis  of  properly  validated  selection 
procedures  and  those  applicants  scor¬ 
ing  below  a  higher*' cutoff  score  than 
appropriate  in  light  of  such  expecta¬ 
tions  have  little  or  no  chance  of  being 
selected  for  employment,  the  higher 
cutoff  score  may  be  appropriate,  but 
the  degree  of  adverse  impact  should  be 
considered. 

I.  Use  of  selection  procedures  for 
higher  level  jobs.  If  job  progression 
structures  are  so  established  that  em¬ 
ployees  will  probably,  within  a  reason¬ 
able  period  of  time  and  in  a  majority 
of  cases,  progress  to  a  higher  level,  it 
may  be  considered  that  the  applicants 
are  being  evaluated  for  a  job  or  jobs  at 
the  higher  level.  However,  where  job 
progression  is  not  so  nearly  automatic, 
or  the  time  span  is  such  that  higher 
level  jobs  or  employees’  potential  may 
be  expected  to  change  in  significant 
ways,  it  should  be  considered  that  ap¬ 
plicants  are  being  evaluated  for  a  job 
at  or  near  the  entry  level.  A  “reason¬ 
able  period  of  time”  will  vary  for  dif¬ 
ferent  jobs  and  employment  situations 
but  will  seldom  be  more  than  5  years. 
Use  of  selection  procedures  to  evaluate 
applicants  for  a  higher  level  job  would 
not  be  appropriate: 

(1)  If  the  majority  of  those  remain¬ 
ing  employed  do  not  progress  to  the 
higher  level  job; 

(2)  If  there  is  a  reason  to  doubt  that 
the  higher  level  job  will  continue  to 
require  essentially  similar  skills  during 
the  progression  period:  or 

(3)  If  the  selection  procedures  meas¬ 
ure  knowledges,  skills,  or  abilities  re¬ 
quired  for  advancement  which  would 
be  expected  to  develop  principally 
from  the  training  or  experience  on  the 
job. 

J.  Interim  use  of  selection  proce¬ 
dures.  Users  may  continue  the  use  of  a 
selection  procedure  which  is  not  at  the 
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moment  fully  supported  by  the  re¬ 
quired  e\idence  of  validity,  provided: 

(1)  The  user  has  available  substantial 
evidence  of  validity,  and  (2)  the  user 
has  in  progress,  when  technically  fea¬ 
sible.  a  study  which  is  designed  to  pro¬ 
duce  the  additional  evidence  required 
by  these  guidelines  within  a  reason¬ 
able  time.  If  such  a  study  is  not  tech¬ 
nically  feasible,  see  section  6B.  If  the 
study  does  not  demonstrate  validity, 
this  provision  of  these  guidelines  for 
interim  use  shall  not  constitute  a  de¬ 
fense  in  any  action,  nor  shall  it  relieve 
the  user  of  any  obligations  arising 
under  Federal  law. 

K.  Review  of  validity  studies  for  cur¬ 
rency.  Whenever  validity  has  been 
shown  in  accord  with  these  gruidelines 
for  the  use  of  a  particular  selection 
procedure  for  a  job  or  group  of  jobs, 
additional  studies  need  not  be  per¬ 
formed  until  such  time  as  the  validity 
study  is  subject  to  review  as  provided 
in  section  3B  above.  There  are  no  ab¬ 
solutes  in  the  area  of  determining  the 
currency  of  a  validity  study.  All  cir¬ 
cumstances  concerning  the  study,  in¬ 
cluding  the  validation  strategry  used, 
and  changes  in  the  relevant  labor 
market  and  the  job  should  be  consid¬ 
ered  in  the  determination  of  when  a 
validity  study  is  outdated. 

Sec.  6.  Use  of  selection  procedures 
which  have  not  been  validated.— A. 
Use  of  alternate  selection  procedures 
to  eliminate  adverse  impact.  A  user 
may  choose  to  utilize  alternative  selec¬ 
tion  procedures  in  order  to  eliminate 
adverse  impact  or  as  part  of  an  affirm¬ 
ative  action  program.  See  section  13 
below.  Such  alternative  procedures 
should  eliminate  the  adverse  impact  in 
the  total  selection  process,  should  be 
lawful  and  should  be  as  job  related  as 
possible. 

B.  Where  validity  studies  cannot  or 
need  not  be  performed.  There  are  cir¬ 
cumstances  in  which  a  user  cannot  or 
need  not  utilize  the  validation  tech¬ 
niques  contemplated  by  these  guide¬ 
lines.  In  such  circumstances,  the  user 
should  utilize  selection  procedures 
which  are  as  job  related  as  possible 
and  which  will  minimize  or  eliminate 
adverse  impact,  as  set  forth  below. 

(1)  Where  informal  or  unscored  pro¬ 
cedures  are  used.  When  an  informal  or 
unscored  selection  procedure  which 
has  an  adverse  impact  is  utilized,  the 
user  should  eliminate  the  adverse 
Impact,  or  modify  the  procedure  to 
one  which  is  a  formal,  scored  or  quan¬ 
tified  measure  or  combination  of 
measures  and  then  validate  the  proce¬ 
dure  in  accord  with  these  guidelines, 
or  otherwise  justify  continued  use  of 
the  procedure  in  accord  with  Federal 
law. 

(2)  Where  formal  and  scored  proce¬ 
dures  are  used.  When  a  formal  and 
scored  selection  procedure  is  used 
which  has  an  adverse  impmct,  the  vali¬ 
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dation  techniques  contemplated  by 
these  guidelines  usually  should  be  fol¬ 
lowed  if  technically  feasible.  Where 
the  user  cannot  or  need  not  follow  the 
validation  techniques  anticipated  by 
these  guidelines,  the  user  should 
either  modify  the  procedure  to  elimi¬ 
nate  adverse  impact  or  otherwise  justi¬ 
fy  continued  use  of  the  procedure  in 
accord  with  Federal  law. 

Sec.  7.  Use  of  other  validity  stud¬ 
ies.— A.  Validity  studies  not  conducted 
by  the  user.  Users  may,  under  certain 
circumstances,  support  the  use  of  se¬ 
lection  procedures  by  validity  studies 
conducted  by  other  users  or  conducted 
by  test  publishers  or  distributors  and 
described  in  test  manuals.  While  pub¬ 
lishers  of  selection  procedures  have  a 
professional  obligation  to  provide  evi¬ 
dence  of  validity  which  meets  general¬ 
ly  accepted  professional  standards  (see 
section  5C  above),  users  are  cautioned 
that  they  are  responsible  for  compli¬ 
ance  with  these  guidelines.  According¬ 
ly,  users  seeking  to  obtain  selection 
procedures  from  publishers  and  dis¬ 
tributors  should  be  careful  to  deter¬ 
mine  that,  in  the  event  the  user  be¬ 
comes  subject  to  the  validity  require¬ 
ments  of  these  guidelines,  the  neces¬ 
sary  information  to  support  validity 
has  been  determined  and  will  be  made 
available  to  the  user. 

B,  Use  of  criterion-related  validity 
evidence  from  other  sources.  Criterion- 
related  validity  studies  conducted  by 
one  test  user,  or  described  in  test  man¬ 
uals  and  the  professional  literature, 
will  be  considered  acceptable  for  use 
by  another  user  when  the  following 
requirements  are  met: 

(1)  Validity  evidence.  Evidence  from 
the  available  studies  meeting  the 
standards  of  section  I4B  below  clearly 
demonstrates  that  the  selection  proce¬ 
dure  is  valid; 

(2)  Job  similarity.  'The  incumbents 
in  the  user’s  job  and  the  incumbents 
in  the  job  or  group  of  jobs  on  which 
the  validity  study  was  conducted  per¬ 
form  substantially  the  same  major 
work  behaviors,  as  shown  by  appropri¬ 
ate  Job  analyses  both  on  the  job  or 
group  of  jobs  on  which  the  validity 
study  was  performed  and  on  the  job 
for  which  the  selection  procedure  is  to 
be  used;  and 

(3)  Fairness  evidence.  The  studies  in¬ 
clude  a  study  of  test  fairness  for  each 
race,  sex,  and  ethnic  group  which  con¬ 
stitutes  a  significant  factor  in  the  bor¬ 
rowing  user’s  relevant  labor  market 
for  the  job  or  jobs  in  question.  If  the 
studies  under  consideration  satisfy  (1) 
and  (2)  above  but  do  not  contain  an  in¬ 
vestigation  of  test  fairness,  and  it  is 
not  technically  feasible  for  the  bor¬ 
rowing  user  to  conduct  an  internal 
study  of*  test  fairness,  the  borrowing 
user  may  utilize  the  study  until  stud¬ 
ies  conducted  elsewhere  meeting  the 
requirements  of  these  guidelines  show 
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test  unfairness,  or  until  such  time  as  it 
becomes  technically  feasible  to  con¬ 
duct  an  internal  study  of  test  fairness 
and  the  results  of  that  study  can  be 
acted  upon.  Users  obtaining  selection 
procedures  from  publishers  should 
consider,  as  one  factor  in  the  decision 
to  purchase  a  particular  selection  pro¬ 
cedure,  the  availability  of  evidence 
concerning  test  fairness. 

C.  Validity  evidence  from  multiunit 
study.  If  validity  evidence  from  a 
study  covering  more  than  one  unit 
within  an  organization  satisfies  the  re¬ 
quirements  of  section  14B  below,  evi¬ 
dence  of  validity  specific  to  each  unit 
will  not  be  required  unless  there  are 
variables  which  are  likely  to  affect  va¬ 
lidity  significantly. 

D.  Other  significant  variables.  If 
there  are  variables  in  the  other  studies 
which  are  likely  to  affect  validity  sig¬ 
nificantly,  the  user  may  not  rely  upon 
such  studies,  but  will  be  expected 
either  to  conduct  an  internal  validity 
study  or  to  comply  with  section  6 
above. 

Sec.  8.  Cooperative  studies.— A.  En¬ 
couragement  of  cooperative  studies. 
The  agencies  i^uing  these  guidelines 
encourage  employers,  labor  organiza¬ 
tions,  and  employment  agencies  to  co¬ 
operate  in  research,  development, 
search  for  lawful  alternatives,  and  va¬ 
lidity  studies  in  order  to  achieve  proce¬ 
dures  which  are  consistent  with  these 
guidelines. 

B.  Standards  for  use  of  cooperative 
studies.  If  validity  evidence  from  a  co¬ 
operative  study  satisfies  the  require¬ 
ments  of  section  14  below,  evidence  of 
validity  specific  to  each  user  will  not 
be  required  unless  there  are  variables 
in  the  user’s  situation  which  are  likely 
to  affect  validity  significantly. 

Sec.  9.  No  assumption  of  validity.— 
A.  Unacceptable  substitutes  for  evi¬ 
dence  of  validity.  Under  no  circum¬ 
stances  will  the  general  reputation  of 
a  test  or  other  selection  procedures,  its 
author  or  its  publisher,  or  casual  re¬ 
ports  of  its  validity  be  accepted  in  lieu 
of  evidence  of  validity.  Specifically 
ruled  out  are:  assumptions  of  validity 
based  on  a  procedure’s  name  or  de¬ 
scriptive  labels;  all  forms  of  promo¬ 
tional  literature;  data  bearing  on  the 
frequency  of  a  procedure’s  usage;  testi¬ 
monial  statements  and  credentials  of 
sellers,  users,  or  consultants;  and  other 
nonempirical  or  anecdotal  accounts  of 
selection  practices  or  selection  out¬ 
comes. 

B.  Encouragement  of  professional 
supervision.  Professional  supervision 
of  selection  activities  is  encouraged 
but  is  not  a  substitute  for  documented 
evidence  of  validity.  The  enforcement 
agencies  will  take  into  account  the 
fact  that  a  thorough  job  analysis  was 
conducted  and  that  careful  develop¬ 
ment  and  use  of  a  selection  procedure 
in  accordance  with  professional  stand¬ 


ards  enhance  the  probability  that  the 
selection  procedure  is  valid  for  the  job. 

Sec.  10.  Employment  agencies  and 
employment  services.— A.  Where  selec¬ 
tion  procedures  are  devised  by  agency. 
An  employment  agency,  including  pri¬ 
vate  employment  agencies  and  State 
employment  agencies,  which  agrees  to 
a  request  by  an  employer  or  labor  or¬ 
ganization  to  devise  and  utilize  a  selec¬ 
tion  procedure  should  follow  the 
standards  in  these  guidelines  for  de¬ 
termining  adverse  impact.  If  adverse 
impact  exists  the  agency  should 
comply  with  these  guidelines.  An  em¬ 
ployment  agency  is  not  relieved  of  its 
obligation  herein  because  the  user  did 
not  request  such  validation  or  has  re¬ 
quested  the  use  of  some  lesser  stand¬ 
ard  of  validation  than  is  provided  in 
these  guidelines.  The  use  of  an  em¬ 
ployment  agency  does  not  relieve  an 
employer  or  labor  organization  or 
other  user  of  its  responsibilities  under 
Federal  law  to  provide  equal  employ¬ 
ment  opportunity  of  its  obligations  as 
a  user  under  these  guidelines. 

B.  Where  selection  procedures  are  de¬ 
vised  elsewhere.  Where  an  employ¬ 
ment  agency  or  service  is  requested  to 
administer  a  selection  procedure 
which  has  been  devised  elsewhere  and 
to  make  referrals  pursuant  to  the  re¬ 
sults,  the  employment  agency  or  serv¬ 
ice  should  maintain  and  have  available 
evidence  of  the  impact  of  the  selection 
and  referral  procedures  which  it  ad¬ 
ministers.  If  adverse  impact  results 
the  agency  or  service  should  comply 
with  these  guidelines.  If  the  agency  or 
service  seeks  to  comply  with  these 
guidelines  by  reliance  upon  validity 
studies  or  other  data  in  the  possession 
of  the  employer,  it  should  obtain  and 
have  available  such  information. 

Sec.  11.  Disparate  treatment  The 
principles  of  disparate  or  unequal 
treatment  must  be  distinguished  from 
the  concepts  of  validation.  A  selection 
procedure— even  though  validated 
against  job  perfomance  in  accordance 
with  these  guidelines— cannot  be  im¬ 
posed  upon  members  of  a  race,  sex.  or 
ethnic  group  where  other  employees, 
applicants  or  members  have  not  been 
subjected  to  that  standard.  Disparate 
treatment  occurs  where  members  of  a 
race,  sex,  or  ethnic  group  have  been 
denied  the  same  employment,  promo¬ 
tion,  membership,  or  other  employ¬ 
ment  opportunities  as  have  been  avail¬ 
able  to  other  employees  or  applicants. 
Those  employees  or  applicants  who 
have  been  denied  equal  treatment,  be¬ 
cause  of  prior  discriminatory  practices 
or  policies,  must  at  least  be  afforded 
the  same  opportunities  as  had  existed 
for  other  employees  or  applicants 
during  the  period  of  discrimination. 
Thus,  the  persons  who  were  in  the 
class  of  persons  discriminated  against 
during  the  period  the  user  followed 
the  discriminatory  practices  should  be 


allowed  the  opportunity  to  qualify 
under  less  stringent  selection  proce¬ 
dures  previously  followed,  unless  the 
user  demonstrates  that  the  increased 
standards  are  required  by  business  ne¬ 
cessity.  This  section  does  not  prohibit 
a  user  who  has  not  previously  followed 
merit  standards  from  adopting  merit 
standards  which  are  in  compliance 
with  these  guidelines;  nor  does  it  pre¬ 
clude  a  user  who  has  previously  used 
invalid  or  unvalidated  selection  proce¬ 
dures  from  developing  and  using  pro¬ 
cedures  which  are  in  accord  with  these 
guidelines. 

Sec.  12.  Retesting  of  applicants. 
Users  should  provide  a  reasonable  op¬ 
portunity  for  retesting  and  reconsider¬ 
ation.  Where  examinations  are  admin¬ 
istered  periodically  with  public  notice, 
such  reasonable  opportunity  exists, 
unless  persons  who  have  previously 
been  tested  are  precluded  from  retest¬ 
ing.  The  user  may  however  take  rea¬ 
sonable  steps  to  preserve  the  security 
of  its  procedures. 

Sec.  13.  Affirmative  action.— A.  Af¬ 
firmative  action  obligations.  The  use 
of  selection  procedures  which  have 
been  validated  pursuant  to  these 
guidelines  does  not  relieve  users  of  any 
obligations  they  may  have  to  under¬ 
take  affirmative  action  to  assure  equal 
employment  opportunity.  Nothing  in 
these  guidelines  is  intended  to  pre¬ 
clude  the  use  of  lawful  selection  proce¬ 
dures  which  assist  in  remedying  the 
effects  of  prior  discriminatory  prac¬ 
tices,  or  the  achievement  of  affirma¬ 
tive  action  objectives. 

B.  Encouragement  of  voluntary  af¬ 
firmative  action  programs.  These 
guidelines  are  also  intended  to  encour¬ 
age  the  adoption  and  implementation 
of  voluntary  affirmative  action  pro¬ 
grams  by  users  who  have  no  obligation 
under  Federal  law  to  adopt  them;  but 
are  not  intended  to  impose  any  new 
obligations  in  that  regard.  The  agen¬ 
cies  issuing  and  endorsing  these  guide¬ 
lines  endorse  for  all  private  employers 
and  reaffirm  for  all  governmental  em¬ 
ployers  the  Equal  Employment  Oppor¬ 
tunity  Coordinating  Council’s  "Policy 
Statement  on  Affirmative  Action  Pro¬ 
grams  for  State  and  Local  Govern¬ 
ment  Agencies”  (41  FR  38814,  Septem¬ 
ber  13,  1976).  That  policy  statement  is 
attached  hereto  as  appendix,  section 
17. 

Technical  Standards 

Sec.  14.  Technical  standards  for  va¬ 
lidity  studies.  The  following  minimum 
standards,  as  applicable,  should  be  met 
in  conducting  a  validity  study.  Noth¬ 
ing  in  these  guidelines  is  intended  to 
preclude  the  development  and  use  of 
other  professionally  acceptable  tech¬ 
niques  with  respect  to  validation  of  se¬ 
lection  procedures.  Where  it  is  not 
technically  feasible  for  a  user  to  con¬ 
duct  a  validity  study,  the  user  has  the 
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obligation  otherwise  to  comply  with 
these  guidelines.  See  sections  6  and  7 
above. 

A.  Validity  studies  should  be  based 
on  review  of  information  about  the 
job.  Any  validity  study  should  be 
based  upon  a  review  of  information 
about  the  job  for  which  the  selection 
procedure  is  to  be  used.  The  review 
should  include  a  job  analysis  except  as 
provided  in  section  14B(3)  below  with 
respect  to  criterion-related  validity. 
Any  method  of  job  analysis  may  be 
used  if  it  provides  the  information  re¬ 
quired  for  the  specific  validation  strat¬ 
egy  used. 

B.  Technical  standards  for  criterion- 
related  validity  studies.— i.\)  Technical 
feasibility.  Users  choosing  to  validate 
a  selection  procedure  by  a  criterion-re¬ 
lated  validity  strategry  should  deter¬ 
mine  whether  it  is  technically  feasible 
(as  defined  in  section  16)  to  conduct 
such  a  study  in  the  particular  employ¬ 
ment  context.  The  determination  of 
the  number  of  persons  necessary  to 
permit  the  conduct  of  a  meaningful 
criterion-related  study  should  be  made 
by  the  user  on  the  basis  of  all  relevant 
information  concerning  the  selection 
procedure,  the  potential  sample  and 
the  employment  situation.  Where  ap¬ 
propriate,  jobs  with  substantially  the 
same  major  work  behaviors  may  be 
grouped  together  for  validity  studies, 
in  order  to  obtain  an  adequate  sample. 
These  guidelines  do  not  require  a  user 
to  hire  or  promote  persons  for  the 
purpose  of  making  it  possible  to  con¬ 
duct  a  criterion-related  study. 

(2)  Analysis  of  .the  job.  There  should 
be  a  review  of  job  information  to  de¬ 
termine  measures  of  work  behavior(s) 
or  performance  that  are  relevant  to 
the  job  or  group  of  jobs  in  question. 
These  measures  or  criteria  are  rele¬ 
vant  to  the  extent  that  they  represent 
critical  or  important  job  duties,  work 
behaviors  or  work  outcomes  as  devel¬ 
oped  from  the  review  of  job  informa¬ 
tion.  The  possibility  of  bias  should  be 
considered  both  in  selection  of  the  cri¬ 
terion  measures  and  their  application. 
In  view  of  the  possibility  of  bias  in 
subjective  evaluations,  supervisory 
rating  techniques  and  instructions  to 
raters  should  be  carefully  developed. 
All  criterion  measures  and  the  meth¬ 
ods  for  gathering  data  need  to  be  ex¬ 
amined  for  freedom  from  factors 
which  would  unfairly  alter  scores  of 
members  of  any  group.  The  relevance 
of  criteria  and  their  freedom  from  bias 
are  of  particular  concern  when  there 
are  significant  differences  in  measures 
of  job  performance  for  different 
groups. 

(3)  Criterion  measures.  Pi-oper  safe¬ 
guards  should  be  taken  to  insure  that 
scores  on  selection  procedures  do  not 
enter  into  any  judgments  of  employee 
adequacy  that  are  to  be  used  as  crite¬ 
rion  measures.  Whatever  criteria  are 


used  should  represent  important  or 
critical  work  behavior(s)  or  work  out- 
.  comes.  Certain  criteria  may  be  used 
without  a  full  job  analysis  if  the  user 
can  show  the  importance  of  the  crite¬ 
ria  to  the  particular  employment  con¬ 
text.  These  criteria  include  but  are  not 
limited  to  production  rate,  error  rate, 
tardiness,  absenteeism,  and  length  of 
service.  A  standardized  rating  of  over¬ 
all  work  performance  may  be  used 
where  a  study  of  the  job  shows  that  it 
is  an  appropriate  criterion.  Where  per¬ 
formance  in  training  is  used  as  a  crite¬ 
rion,  success  in  training  should  be 
properly  measured  and  the  relevance 
of  the  training  should  be  shown  either 
through  a  comparison  of  the  content 
of  the  training  program  with  the  criti¬ 
cal  or  important  work  behavior(s)  of 
the  job(s).  or  through  a  demonstration 
of  the  relationship  between  measures 
of  performance  in  training  and  meas¬ 
ures  of  job  performance.  Measures  of 
relative  success  in  training  include  but 
are  not  limited  to  instructor  evalua¬ 
tions,  performance  samples,  or  tests. 
Criterion  measures  consisting  of  paper 
and  pencil  tests  will  be  closely  re¬ 
viewed  for  job  relevance. 

(4)  Representativeness  of  the  sample. 
Whether  the  study  is  predictive  or 
concurrent,  the  sample  subjects 
should  insofar  as  feasible  be  repre¬ 
sentative  of  the  candidates  normally 
available  in  the  relevant  labor  market 
for  the  job  or  group  of  jobs  in  ques¬ 
tion,  and  should  insofar  as  feasible  in¬ 
clude  the  races,  sexes,  and  ethnic 
groups  normally  available  in  the  rele¬ 
vant  job  market.  In  determining  the 
representativeness  of  the  sample  in  a 
concurrent  validity  study,  the  user 
should  take  into  account  the  extent  to 
which  the  specific  knov/ledges  or  skills 
which  are  "the  primary  focus  of  the 
test  are  those  which  employees  learn 
on  the  job. 

Where  samples  are  combined  or 
compared,  attention  should  be  given 
to  see  that  such  samples  are  compara¬ 
ble  in  terms  of  the  actual  job  they  per¬ 
form.  the  length  of  time  on  the  job 
where  time  on  the  job  is  likely  to 
affect  performance,  and  other  relevant 
factors  likely  to  affect  validity  differ¬ 
ences:  or  that  these  factors  are  includ¬ 
ed  in  the  design  of  the  study  and  their 
effects  identified. 

(5)  Statistical  relationships.  The 
degree  of  relationship  between  selec¬ 
tion  procedure  scores  and  criterion 
measures  should  be  examined  and 
computed,  using  professionally  accept¬ 
able  statistical  procedures.  Generally, 
a  selection  procedure  is  considered  re¬ 
lated  to  the  criterion,  for  the  purposes 
of  these  guidelines,  when  the  relation¬ 
ship  between  performance  on  the  pro¬ 
cedure  and  performance  on  the  crite¬ 
rion  measure  is  statistically  significant 
at  the  0.05  level  of  significance,  which 
means  that  it  is  sufficiently  high  as  to 


have  a  probability  of  no  more  than 
one  (1)  in  twenty  (20)  to  have  occvu'red 
by  chance.  Absence  of  a  statistically 
significant  relationship  between  a  se¬ 
lection  procedure  and  job  performance 
should  not  necessarily  discourage 
other  investigations  of  the  validity  of 
that  selection  procedure. 

(6)  Operational  use  of  selection  pro¬ 
cedures.  Users  should  evaluate  each  se¬ 
lection  procedure  to  assure  that  it  is 
appropriate  for  operational  use,  in¬ 
cluding  establishment  of  cutoff  scores 
or  rank  ordering.  Generally,  if  other 
factors  remain  the  same,  the  greater 
the  magnitude  of  the  relationship 
(e.g.,  corelation  coefficent)  between 
performance  on  a  selection  procedure 
and  one  or  more  criteria  of  perform¬ 
ance  on  the  job,  and  the  greater  the 
importance  and  number  of  aspects  of 
job  performance  covered  by  the  crite¬ 
ria.  the  more  likely  jt  is  that  the  pro¬ 
cedure  will  be  appropriate  for  use.  Re¬ 
liance  upon  a  selection  procedure 
which  is  significantly  related  to  a  cri¬ 
terion  measure,  but  which  is  based 
upon  a  study  involving  a  large  number 
of  subjects  and  has  a  low  correlation 
coefficient  will  be  subject  to  close 
review  if  it  has  a  large  adverse  impact. 
Sole  reliance  upon  a  single  selection 
instrument  which  is  related  to  only 
one  of  many  job  duties  or  aspects  of 
job  performance  will  also  be  subject  to 
close  review.  The  appropriateness  of  a 
selection  procedure  is  best  evaluated 
in  each  particular  situation  and  there 
are  no  minimum  correlation  coeffi¬ 
cients  applicable  to  all  employment 
situations.  In  determining  whether  a 
selection  procedure  is  appropriate  for 
operational  use  the  following  consider¬ 
ations  should  also  be  taken  into  ac¬ 
count:  The  degree  of  adverse  impact  of 
the  procedure,  the  availability  of 
other  selection  procedures  of  greater 
or  substantially  equal  validity. 

(7)  Overstatement  of  validity  find¬ 
ings.  Users  should  avoid  reliance  upon 
techniques  which  tend  to  overestimate 
validity  findings  as  a  result  of  capital¬ 
ization  on  chance  unless  an  appropri¬ 
ate  safeguard  is  taken.  Reliance  upon 
a  few  selection  procedures  or  criteria 
of  successful  job  performance  when 
many  selection  procedures  or  criteria 
of  performance  have  been  studied,  or 
the  use  of  optimal  statistical  weights 
for  selection  procedures  computed  in 
one  sample,  are  techniques  which  tend 
to  inflate  validity  estimates  as  a  result 
of  chance.  Use  of  a  large  sample  is  one 
safeguard  cross-validation  is  another. 

(8)  Fairness.  This  section  generally 
calls  for  studies  of  unfairness  where 
technically  feasible.  The  concept  of 
fairness  or  unfairness  of  selection  pro¬ 
cedures  is  a  developing  concept.  In  ad¬ 
dition.  fairness  studies  generally  re¬ 
quire  substantial  numbers  of  employ¬ 
ees  in  the  job  or  group  of  jobs  being 
studied.  For  these  reasons,  the  Federal 
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enforcement  agencies  recognize  that 
the  obligation  to  conduct  studies  of 
fairness  imposed  by  the  guidelines 
generally  will  be  upon  users  or  groups 
of  users  with  a  large  number  of  per¬ 
sons  in  a  job  class,  or  test  developers; 
and  that  small  users  utilizing  their 
own  selection  procedures  will  general¬ 
ly  not  be  obligated  to  conduct  such 
studies  because  it  will  be  technically 
infeasible  for  them  to  do  so. 

(a)  Unfairness  defined.  When  mem¬ 
bers  of  one  race,  sex,  or  ethnic  group 
characteristically  obtain  lower  scores 
on  a  selection  procedure  than  mem¬ 
bers  of  another  group,  and  the  differ¬ 
ences  in  scores  are  not  reflected  in  dif¬ 
ferences  in  a  measure  of  job  perform¬ 
ance,  use  of  the  selection  procedure 
may  unfairly  deny  opportunities  to 
members  of  the  group  that  obtains  the 
lower  scores. 

(b)  Investigation  of  fairness.  Where 
a  selection  procedure  results  in  an  ad¬ 
verse  impact  on  a  race,  sex,  or  ethnic 
group  identified  in  accordance  with 
the  classifications  set  forth  in  section 
4  above  and  that  group  is  a  significant 
factor  in  the  relevant  labor  market, 
the  user  generally  should  investigate 
the  possible  existence  of  unfairness 
for  that  group  if  it  is  technically  feasi¬ 
ble  to  do  so.  The  greater  the  severity 
of  the  adverse  impact  on  a  group,  the 
greater  the  need  to  investigate  the 
possible  existence  of  unfairness. 
Where  the  weight  of  evidence  from 
other  studies  shows  that  the  selection 
procedure  predicts  fairly  for  the  group 
in  question  and  for  the  same  or  similar 
jobs,  such  evidence  may  be  relied  on  in 
connection  with  the  selection  proce¬ 
dure  at  issue. 

(c)  General  considerations  in  fair¬ 
ness  investigations.  Users  conducting 
a  study  of  fairness  should  review  the 
A.P.A.  Standards  regarding  investiga¬ 
tion  of  possible  bias  in  testing.  An  in¬ 
vestigation  of  fairness  of  a  selection 
procedure  depends  on  both  evidence  of 
validity  and  the  manner  in  which  the 
selection  procedure  is  to  be  used  in  a 
particular  employment  context.  Fair¬ 
ness  of  a  selection  procedure  cannot 
necessarily  be  specified  in  advance 
without  investigating  these  factors.  In¬ 
vestigation  of  fairness  of  a  selection 
procedure  in  samples  where  the  range 
of  scores  on  selection  procedures  or 
criterion  measures  is  severely  restrict¬ 
ed  for  any  subgroup  sample  (as  com¬ 
pared  to  other  subgroup  samples)  may 
produce  misleading  evidence  of  unfair¬ 
ness.  That  factor  should  accordingly 
be  taken  into  account  in  conducting 
such  studies  and  before  reliance  is 
placed  on  the  results. 

(d)  When  unfairness  is  shown.  If  un¬ 
fairness  is  demonstrated  through  a 
showing  that  members  of  a  particular 
group  perform  better  or  poorer  on  the 
job  than  their  scores  on  the  selection 
procedure  would  indicate  through 
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comparison  with  how  members  of 
other  groups  perform,  the  user  may 
either  revise  or  replace  the  selection 
instrument  in  accordance  with  these 
guidelines,  or  may  continue  to  use  the 
selection  instrument  operationally 
with  appropriate  revisions  in  its  use  to 
assure  compatibility  between  the  prob¬ 
ability  of  successful  job  performance 
and  the  probability  of  being  selected. 

(e)  Technical  feasibility  of  fairness 
studies.  In  addition  to  the  general  con¬ 
ditions  needed  for  technical  feasibility 
for  the  conduct  of  a  criterion-related 
study  (see  section  16,  below)  an  inves¬ 
tigation  of  fairness  requires  the  fol¬ 
lowing: 

(i)  An  adequate  sample  of  persons  in 
each  ETTOup  available  for  the  study  to 
achieve  findings  of  statistical  signifi¬ 
cance.  Guidelines  do  not  require  a  user 
to  hire  or  promote  persons  on  the 
basis  of  group  classifications  for  the 
purpose  of  making  it  possible  to  con¬ 
duct  a  study  of  fairness;  but  the  user 
has  the  obligation  otherwise  to  comply 
with  these  guidelines. 

(ii)  The  samples  for  each  group 
should  be  comparable  in  terms  of  the 
actual  job  they  perform,  length  of 
time  on  the  job  where  time  on  the  job 
is  likely  to  affect  performance,  and 
other  relevant  factors  likely  to  affect 
validity  differences;  or  such  factors 
should  be  included  in  the  design  of  the 
study  and  their  effects  identified, 

(f )  Continued  use  of  selection  proce¬ 
dures  when  fairness  studies  not  feasi¬ 
ble.  If  a  study  of  fairness  should  other¬ 
wise  be  performed,  but  is  not  techni¬ 
cally  feasible,  a  selection  procedure 
may  be  used  which  has  otherwise  met 
the  validity  standards  of  these  guide¬ 
lines,  unless  the  technical  infeasibility 
resulted  from  discriminatory  employ¬ 
ment  practices  which  are  demonstrat¬ 
ed  by  facts  other  than  past  failure  to 
conform  with  requirements  for  valida¬ 
tion  of  selection  procedures.  However, 
when  it  becomes  technically  feasible 
for  the  user  to  perform  a  study  of  fair¬ 
ness  and  such  a  study  is  otherwise 
called  for,  the  user  should  conduct  the 
study  of  fairness. 

C.  Technical  standards  for  content 
validity  studies.— tl)  Appropriateness 
of  content  validity  studies.  Users 
choosing  to  validate  a  selection  proce¬ 
dure  by  a  content  validity  strategy 
should  determine  whether  it  is  appro¬ 
priate  to  conduct  such  a  study  in  the 
particular  employment  context.  A  se¬ 
lection  procedure  can  be  supported  by 
a  content  validity  strategy  to  the 
extent  that  it  is  a  representative 
sample  of  the  content  of  the  job.  Se¬ 
lection  procedures  which  purport  to 
measure  knowledges,  skills,  or  abilities 
may  in  certain  circumstances  be  justi¬ 
fied  by  content  validity,  although  they 
may  not  be  representative  samples,  if 
the  knowledge,  skill,  or  ability  meas¬ 
ured  by  the  selection  procedure  can  be 


operationally  defined  as  provided  in 
section  14C(4)  below,  and  if  that 
knowledge,  skill,  or  ability  is  a  neces¬ 
sary  prerequisite  to  successful  job  per¬ 
formance. 

A  selection  procedure  based  upon  in¬ 
ferences  about  mental  processes 
cannot  be  supported  solely  or  primar¬ 
ily  on  the  basis  of  content  validity. 
Thus,  a  content  strategy  is  not  appro¬ 
priate  for  demonstrating  the  validity 
of  selection  procedures  which  purport 
to  measure  traits  or  constructs,  such 
as  intelligence,  aptitude,  personality, 
commonsense,  judgment,  leadership, 
and  spatial  ability.  Content  validity  is 
also  not  an  appropriate  strategy  when 
the  selection  procedure  involves 
knowledges,  skills,  or  abilities  which 
an  employee  will  be  expected  to  learn 
on  the  job. 

(2)  Job  analysis  for  content  validity. 
There  should  be  a  job  analysis  which 
includes  an  analysis  of  the  important 
work  behavior(s)  required  for  success¬ 
ful  performance  and  their  relative  im¬ 
portance  and,  if  the  behavior  results 
in  work  product(s),  an  analysis  of  the 
work  product(s).  Any  job  analysis 
should  focus  on  the  work  behavior(s) 
and  the  tasks  associated  with  them.  If 
work  behavior(s)  are  not  observable, 
the  job  analysis  should  identify  and 
analyze  those  aspects  of  the 
behavior(s)  that  can  be  observed  and 
the  observed  work  products.  The  work 
behavior(s)  selected  for  measurement 
should  be  critical  work  behavior(s) 
and/or  important  work  behavior(s) 
constituting  most  of  the  job. 

(3)  Development  of  selection  proce¬ 
dures.  A  selection  procedure  designed 
to  measure  the  work  behavior  may  be 
developed  specifically  from  the  job 
and  job  an  lysis  in  question,  or  may 
have  been  pi  3viously  developed  by  the 
user,  or  by  other  users  or  by  a  test 
publisher. 

(4)  Standards  for  demonstrating 
content  validity.  To  demonstrate  the 
content  validity  of  a  selection  proce¬ 
dure,  a  user  should  show  that  the 
behavior(s)  demonstrated  in  the  selec¬ 
tion  procedure  are  a  representative 
sample  of  the  behavior(s)  of  the  job  in 
question  or  that  the  selection  proce¬ 
dure  provides  a  representative  sample 
of  the  work  product  of  the  job.  In  the 
case  of  a  selection  procedure  measur¬ 
ing  a  knowledge,  skill,  or  ability,  the 
knowledge,  skill,  or  ability  being  meas¬ 
ured  should  be  operationally  defined. 
In  the  case  of  a  selection  procedure 
measuring  a  knowledge,  the  knowledge 
being  measured  should  be  operational¬ 
ly  defined  as  that  body  of  learned  in¬ 
formation  which  is  used  in  and  is  a 
necessary  prerequisite  for  observable 
asf>ects  of  work  behavior  of  the  job.  In 
the  case  of  skills  or  abilities,  the  skill 
or  ability  being  measured  should  be 
operationally  defined  in  terms  of  ob¬ 
servable  aspects  of  work  behavior  of 
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the  job.  For  any  selection  procedure 
measuring  a  knowledge,  skill,  or  abili¬ 
ty  the  user  should  show  that  (a)  the 
selection  procedure  measures  and  is  a 
representative  sample  of  that  knowl¬ 
edge.  skill,  or  ability;  and  (b)  that 
knowledge,  skill,  or  ability  is  used  in 
and  is  a  necessary  prerequisite  to  per¬ 
formance  of  critical  or  important  work 
bchavior(s).  In  addition,  to  be  content 
valid,  a  selection  procedure  measuring 
a  skill  or  ability  should  either  closely 
approximate  an  observable  work  be¬ 
havior,  or  its  product  should  closely 
approximate  an  observable  work  prod¬ 
uct.  If  a  test  purports  to  sample  a 
work  behavior  or  to  provide  a  sample 
of  a  work  product,  the  manner  and 
setting  of  the  selection  procedure  and 
its  level  and  complexity  should  closely 
approximate  the  work  situation.  The 
closer  the  content  and  the  context  of 
the  selection  procedure  are  to  work 
samples  or  work  behaviors,  the  strong¬ 
er  is  the  basis  for  showing  content  va¬ 
lidity.  As  the  content  of  the  selection 
procedure  less  resembles  a  work  be¬ 
havior.  or  the  setting  and  manner  of 
the  administration  of  the  selection 
procedure  less  resemble  the  work  situ¬ 
ation.  or  the  result  less  resembles  a 
work  product,  the  less  likely  the  selec¬ 
tion  procedure  is  to  be  content  valid, 
and  the  greater  the  need  for  other  evi¬ 
dence  of  validity. 

(5)  Reliability.  The  reliability  of  se¬ 
lection  procedures  justified  on  the 
basis  of  content  validity  should  be  a 
matter  of  concern  to  the  user.  When¬ 
ever  it  is  feasible,  appropriate  statisti¬ 
cal  estimates  should  be  made  of  the  re¬ 
liability  of  the  selection  procedure, 

(6)  Prior  training  or  experience.  A 
requirement  for  or  evaluation  of  spe¬ 
cific  prior  training  or  experience  based 
on  content  validity,  including  a  specifi¬ 
cation  of  level  or  amount  of  training 
or  experience,  should  be  justified  on 
the  basis  of  the  relationship  between 
the  content  of  the  training  or  experi¬ 
ence  and  the  content  of  the  job  for 
which  the  training  or  experience  is  to 
be  required  or  evaluated.  The  critical 
consideration  is  the  resemblance  be¬ 
tween  the  specific  behaviors,  products, 
knowledges,  skills,  or  abilities  in  the 
experience  or  training  and  the  specific 
behaviors,  products,  knowledges,  skills, 
or  abilities  required  on  the  job.  wheth¬ 
er  or  not  there  is  close  resemblance  be¬ 
tween  the  experience  or  training  as  a 
whole  and  the  job  as  a  whole. 

(7)  Content  validity  of  training  suc¬ 
cess.  Where  a  measure  of  success  in  a 
training  program  is  used  as  a  selection 
procedure  and  the  content  of  a  train¬ 
ing  program  is  justified  on  the  basis  of 
content  validity,  the  use  should  be  jus¬ 
tified  on  the  relationship  between  the 
content  of  the  training  program  and 
the  content  of  the  job, 

(8)  Operational  use.  A  selection  pro¬ 
cedure  which  is  supported  on  the  basis 


of  content  validity  may  be  used  for  a 
job  if  it  represents  a  critical  work  be¬ 
havior  (i.e.,  a  behavior  which  is  neces¬ 
sary  for  p>erformance  of  the  job)  or 
work  behaviors  which  constitute  most 
of  the  Important  parts  of  the  job. 

(9)  Ranking  based  on  content  valid¬ 
ity  ‘studies.  If  a  user  can  show,  by  a  job 
analysis  or  otherwise,  that  a  higher 
score  on  a  content  valid  selection  pro¬ 
cedure  is  likely  to  result  in  better  job 
performance,  the  results  may  be  used 
to  rank  persons  who  score  above  mini¬ 
mum  levels.  Where  a  selection  proce¬ 
dure  supported  solely  or  primarily  by 
content  validity  is  used  to  rank  job 
candidates,  the  selection  procedure 
should  measure  those  aspects  of  per¬ 
formance  which  differentiate  among 
levels  of  job  performance. 

D.  Technical  standards  for  construct 
validity  studies.— Appropriateness 
of  construct  validity  studies.  Con¬ 
struct  validity  is  a  more  complex  strat¬ 
egy  than  either  criterion-related  or 
content' validity.  Construct  validation 
is  a  relatively  new  and  developing  pro¬ 
cedure  in  the  employment  field,  and 
there  is  at  present  a  lack  of  substan¬ 
tial  literature  extending  the  concept 
to  employment  practices.  The  user 
should  be  aware  that  the  effort  to 
obtain  sufficient  empirical  support  for 
construct  validity  is  both  an  extensive 
and  arduous  effort  involving  a  series 
of  research  studies,  which  include  cri¬ 
terion  related  validity  studies  and 
which  may  include  content  validity 
studies.  Users  choosing  to  justify  use 
of  a  selection  procedure  by  this  strat¬ 
egy  should  therefore  take  particular 
care  to  assure  that  the  validity  study 
meets  the  standards  set  forth  below. 

(2)  Job  analysis  for  construct  valid¬ 
ity  studies.  There  should  be  a  job  anal¬ 
ysis.  This  job  analysis  should  show  the 
work  behavior(s)  required  for  success¬ 
ful  performance  of  the  job.  or  the 
groups  of  jobs  being  studied,  the  criti¬ 
cal  or  important  work  behavior(s)  in 
the  job  or  group  of  jobs  being  studied, 
and  an  identification  of  the 
construct(s)  believed  to  underlie  suc¬ 
cessful  performance  of  these  critical 
or  important  work  behaviors  in  the 
job  or  jobs  in  question.  Each  construct 
should  be  named  and  defined,  so  as  to 
distinguish  it  from  other  constructs.  If 
a  group  of  jobs  is  being  studied  the 
jobs  should  have  in  common  one  or 
more  critical  or  important  work  beha¬ 
viors  at  a  comparable  level  of  complex¬ 
ity, 

(3)  Relationship  to  the  job.  A  selec¬ 
tion  procedure  should  then  be  identi¬ 
fied  or  developed  which  measures  the 
construct  identified  in  accord  with 
subparagraph  (2)  above.  The  user 
should  show  by  empirical  evidence 
that  the  selection  procedure  is  validly 
related  to  the  construct  and  that  the 
construct  is  validly  related  to  the  per¬ 
formance  of  critical  or  important  work 


behavidr(s).  The  relationship  between 
the  construct  as  measured  by  the  se¬ 
lection  procedure  and  the  related  work 
behavior(s)  should  be  supported  by 
empirical  evidence  from’ one  or  more 
criterion-related  studies  involving  the 
job  or  jobs  in  question  which  satisfy 
the  provisions  of  section  14B  above. 

(4)  Use  of  construct  validity  study 
without  new  criterion-related  evi¬ 
dence.— {2l)  Standards  for  use.  Until 
such  time  as  professional  literature 
provides  more  guidance  on  the  use  of 
construct  validity  in  employment  situ¬ 
ations,  the  Federal  agencies  will 
accept  a  claim  of  construct  validity 
without  a  criterion-related  study 
which  satisfies  section  14B  above  only 
when  the  selection  procedure  has  been 
used  elsewhere  in  a  situation  in  which 
a  criterion-related  study  has  been  con¬ 
ducted  and  the  use  of  a  criterion-relat¬ 
ed  validity  study  in  this  context  meets 
the  standards  for  transportability  of 
criterion-related  validity  studies  as  set 
forth  above  in  section  7.  However,  if  a 
study  pertains  to  a  number  of  jobs 
having  common  critical  or  important 
work  behaviors  at  a  comparable  level 
of  complexity,  and  the  evidence  satis¬ 
fies  subparagraphs  14B  (2)  and  (3) 
above  for  those  jobs  w'ith  criterion-re¬ 
lated  validity  evidence  for  those  jobs, 
the  selection  procedure  may  be  used 
for  all  the  jobs  to  which  the  study  per¬ 
tains.  If  construct  validity  is  to  be  gen¬ 
eralized  to  other  jobs  or  groups  of  jobs 
not  in  the  group  studied,  the  Federal 
enforcement  agencies  will  expect  at  a 
minimum  additional  empirical  re¬ 
search  evidence  meeting  the  standards 
of  subparagraphs  section  14B  (2)  and 
(3)  above  for  the  additional  jobs  or 
groups  of  jobs. 

(b)  Determination  of  common  work 
behaviors.  In  determining  whether 
two  or  more  jobs  have  one  or  more 
work  behavior(s)  in  common,  the  user 
should  compare  the  observed  work 
behavior(s)  in  each  of  the  jobs  and 
should  compare  the  observed  work 
product(s)  in  each  of  the  jobs.  If  nei¬ 
ther  the  observed  work  behavior(s)  in 
each  of  the  jobs  nor  the  observed  work 
product(s)  in  each  of  the  jobs  are  the 
same,  the  Federal  enforcement  agen¬ 
cies  will  presume  that  the  work 
behavior(s)  in  each  job  are  different. 
If  the  work  behaviors  are  not  observ¬ 
able.  then  evidence  of  similarity  of 
work  products  and  any  other  relevant 
research  evidence  will  be  considered  in 
determining  whether  the  work 
behavior(s)  in  the  two  jobs  are  the 
same. 

Documentation  of  Impact  and 
Validity  Evidence 

Sec.  15.  Documentation  of  impact 
and  validity  evidence.— A.  Required 
information.  Users  of  selection  proce¬ 
dures  other  than  those  users  comply¬ 
ing  with  section  15A(1)  below  should 
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maintain  and  have  available  for  each 
job  information  on  adverse  impact  of 
the  selection  process  for  that  job  and, 
where  it  is  determined  a  selection 
process  has  an  adverse  impact,  evi¬ 
dence  of  validity  as  set  forth  below. 

(1)  Simplified  recordkeeping  for 
users  with  less  than  100  employees.  In 
order  to  minimize  recordkeeping  bur¬ 
dens  on  employers  who  employ  one 
hundered  (100)  or  fewer  employees, 
and  other  users  not  required  to  file 
EEO-1,  et  seq.,  reports,  such  users 
may  satisfy  the  requirements  of  this 
section  15  if  they  maintain  and  have 
available  records  showing,  for  each 
year: 

(a)  The  number  of  persons  hired, 
promoted,  and  terminated  for  each 
job,  by  sex,  and  where  appropriate  by 
race  and  national  origin; 

(b)  The  number  of  applicants  for 
hire  and  promotion  by  sex  and  where 
appropriate  by  race  and  national 
origin;  and 

(c)  The  selection  pr(x:edures  utilized 
(either  standardized  or  not  standard¬ 
ized). 

These  records  should  be  maintained 
for  each  race  or  national  origin  group 
(see  section  4  above)  constituting  more 
than  two  i)ercent  (2%)  of  the  labor 
force  in  the  relevant  labor  area.  How¬ 
ever,  it  is  not  necessary  to  maintain 
records  by  race  and/or  national  origin 
(see  §  4  above)  if  one  race  or  national 
origin  group  in  the  relevant  labor  area 
constitutes  more  than  ninety-eight 
percent  (98%)  of  the  labor  force  in  the 
area.  If  the  user  has  reason  to  believe 
that  a  selection  procedure  has  an  ad¬ 
verse  impact,  the  user  should  maintain 
any  available  evidence  of  validity  for 
that  procedure  (see  sections  7 A  and  8). 

(2)  Information  on  impact — (a)  Col¬ 
lection  of  information  on  impact 
Users  of  selection  procedures  other 
than  those  complying  with  section 
15A(1)  above  should  maintain  and 
have  available  for  each  job  records  or 
other  information  showing  whether 
the  total  selection  process  for  that  job 
has  an  adverse  impact  on  any  of  the 
groups  for  which  records  are  called  for 
by  sections  4B  above.  Adverse  impact 
determinations  should  be  made  at 
least  annually  for  each  such  group 
which  constitutes  at  least  2  percent  of 
the  labor  force  in  the  relevant  labor 
area  or  2  percent  of  the  applicable 
workforce.  Where  a  total  selection 
process  for  a  job  has  an  adverse 
impact,  the  user  should  maintain  and 
have  available  records  or  other  infor¬ 
mation  showing  which  components 
have  an  adverse  impact.  Where  the 
total  selection  process  for  a  job  does 
not  have  an  adverse  impact,  informa¬ 
tion  need  not  be  maintained  for  indi¬ 
vidual  components  except  in  circum¬ 
stances  set  forth  in  subsection 
15A(2)(b)  below.  If  the  determination 
of  adverse  impact  is  made  using  a  pro¬ 


cedure  other  than  the  “four-fifths 
rule,”  as  defined  in  the  first  sentence 
of  section  4D  above,  a  justification, 
consistent  with  section  4D  above,  for 
the  procedure  used  to  determine  ad¬ 
verse  impact  should  be  available. 

(b)  When  adverse  impact  has  been 
eliminated  in  the  total  selection  proc¬ 
ess.  Whenever  the  total  selection  proc¬ 
ess  for  a  particular  job  has  had  an  ad¬ 
verse  impact,  as  defined  in  section  4 
above,  in  any  year,  but  no  longer  has 
an  adverse  impact,  the  user  should 
maintain  and  have  available  the  infor¬ 
mation  on  individual  components  of 
the  selection  process  required  in  the 
preceding  paragraph  for  the  period  in 
which  there  was  adverse  impact.  In  ad¬ 
dition,  the  user  should  continue  to  col¬ 
lect  such  information  for  at  least  two 
(2)  years  after  the  adverse  impact  has 
been  eliminated. 

(c)  When  data  insufficient  to  deter¬ 
mine  impact  Where  there  has  been 
an  insufficient  number  of  selections  to 
determine  whether  there  is  an  adverse 
impact  of  the  total  selection  process 
for  a  particular  job,  the  user  should 
continue  to  collect,  maintain  and  have 
available  the  information  on  individu¬ 
al  components  of  the  selection  process 
required  in  section  15(A)(2)(a)  above 
until  the  information  is  sufficient  to 
determine  that  the  overall  selection 
process  does  not  have  an  adverse 
impact  as  defined  in  section  4  above, 
or  until  the  job  has  changed  substan¬ 
tially. 

(3)  Documentation  of  validity  evi¬ 
dence.— (.b.)  Types  of  evidence.  Where  a 
total  selection  process  has  an  adverse 
impact  (see  section  4  above)  the  user 
should  maintain  and  have  available 
for  each  component  of  that  process 
which  has  an  adverse  impact,  one  or 
more  of  the  following  types  of  docu¬ 
mentation  evidence: 

(i)  Documentation  evidence  showing 
criterion-related  validity  of  the  selec¬ 
tion  procedure  (see  section  15B, 
below), 

(ii)  Documentation  evidence  showing 
content  validity  of  the  selection  proce¬ 
dure  (see  section  15C.  below). 

(iii)  Documentation  evidence  show¬ 
ing  construct  validity  of  the  selection 
procedure  (see  section  15D,  below). 

(iv)  Documentation  evidence  from 
other  studies  showing  validity  of  the 
selection  procedure  in  the  user’s  facili¬ 
ty  (see  section  15E.  below). 

(V)  Documentation  evidence  showing 
why  a  validity  study  cannot  or  need 
not  be  performed  and  why  continued 
use  of  the  procedure  is  consistent  with 
Federal  law. 

(b)  Form  of  report.  This  evidence 
should  be  compiled  in  a  reasonably 
complete  and  organized  manner  to 
permit  direct  evaluation  of  the  validity 
of  the  selection  procedure.  Previously 
written  employer  or  consultant  re¬ 
ports  of  validity,  or  reports  describing 


validity  studies  completed  before  the 
issuance  of  these  guidelines  are  ac¬ 
ceptable  if  they  are  complete  in  regard 
to  the  documentation  requirements 
contained  in  this  section,  or  if  they 
satisfied  requirements  of  guidelines 
which  were  in  effect  when  the  validity 
study  was  completed.  If  they  are  not 
complete,  the  required  additional  doc¬ 
umentation  should  be  appended.  If 
necessary  information  is  not  available 
the  report  of  the  validity  study  may 
still  be  used  as  documentation,  but  its 
adequacy  will  be  evaluated  in  terms  of 
compliance  with  the  requirements  of 
these  guidelines. 

(c)  Completeness.  In  the  event  that 
evidence  of  validity  is  reviewed  by  an 
enforcement  agency,  the  validation  re¬ 
ports  completed  after  the  effective 
date  of  these  guidelines  are  expected 
to  contain  the  information  set  forth 
below.  Evidence  denoted  by  use  of  the 
word  "(Essential)”  is  considered  criti¬ 
cal.  If  information  denoted  essential  is 
not  included,  the  report  will  be  consid¬ 
ered  incomplete  unless  the  user  affir¬ 
matively  demonstrates  either  its  una¬ 
vailability  due  to  circumstances 
beyond  the  user’s  control  or  special 
'’ircumstances  of  the  user’s  study 
which  make  the  information  irrele¬ 
vant.  Evidence  not  so  denoted  is  desir¬ 
able  but  its  absence  will  not  be  a  basis 
for  considering  a  report  incomplete. 
The  user  should  maintain  and  have 
available  the  information  called  for 
under  the  heading  “Source  Data”  in 
sections  15B(11)  and  15D(11).  While  it 
is  a  necessary  part  of  the  study,  it 
need  not  be  submitted  with  the  report. 
All  statistical  results  should  be  orga¬ 
nized  and  presented  in  tabular  or 
graphic  form  to  the  extent  feasible. 

B.  Criterion-related  validity  studies. 
Reports  of  criterion-related  validity 
for  a  selection  procedure  should  in¬ 
clude  the  following  information: 

(1)  Useris),  locationis),  and  dateis) 
of  study.  Dates  and  location(s)  of  the 
job  analysis  or  review  of  job  informa¬ 
tion.  the  date(s)  and  location(s)  of  the 
administration  of  the  selection  proce¬ 
dures  and  collection  of  criterion  data, 
and  the  time  between  collection  of 
data  on  selection  procedures  and  crite¬ 
rion  measures  should  be  provided  (Es¬ 
sential).  If  the  study  was  conducted  at 
several  locations,  the  address  of  each 
location,  including  city  and  State, 
should  be  shown. 

(2)  Problem  and  setting.  An  explicit 
definition  of  the  purpose(s)  of  the 
study  and  the  circumstances  in  which 
the  study  was  conducted  should  be 
provided.  A  description  of  existing  se¬ 
lection  procedures  and  cutoff  scores,  if 
any,  should  be  provided. 

(3)  Job  analysis  or  review  of  job  in¬ 
formation.  A  description  of  the  proce¬ 
dure  used  to  analze  the  job  or  group  of 
jobs,  or  to  review  the  job  information 
should  be  provided  (Essential).  Where 
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a  review  of  job  information  results  in 
criteria  which  may  be  used  without  a 
full  job  analysis  (see  section  14(B)), 
the  basis  for  the  selection  of  these  cri¬ 
teria  should  be  reported  (Essential). 
Where  a  job  analysis  is  required  a 
complete  description  of  the  work 
behavior(s)  or  work  outcome(s),  and 
measures  of  their  criticality  or  impor¬ 
tance  should  be  provided  (Essential.) 
The  report  should  describe  the  basis 
on  which  the  behavior(s)  or 
outcome(s)  were  determined  to  be 
critical  or  important,  such  as  the  pro¬ 
portion  of  time  spent  on  the  respective 
behaviors,  their  level  of  difficulty, 
their  frequency  of  performance,  the 
consequences  of  error,  or  other  appro¬ 
priate  factors  (Essential).  Where  two 
or  more  jobs  are  grouped  for  a  validity 
study,  the  information  called  for  in 
this  subsection  should  be  provided  for 
each  of  the  jobs,  and  the  justification 
for  the  grouping  (see  section  14B(1)) 
should  be  provided  (Elssential). 

(4)  Job  titles  and  codes.  It  is  desir¬ 
able  to  provide  the  user’s  job  title(s) 
for  the  job(s)  in  question  and  the  cor¬ 
responding  job  title(s)  and  code(s) 
from  U.S.  Employment  Service’s  Dic¬ 
tionary  of  Occupational  Titles. 

(5)  Criterion  measures.  The  bases 
for  the  selection  of  the  criterion  meas¬ 
ures  should  be  provided,  together  with 
references  to  the  evidence  considered 
in  making  the  selection  of  criterion 
measures  (Essential).  A  full  descrip¬ 
tion  of  all  criteria  on  which  data  were 
collected  and  means  by  which  they 
were  observed,  recorded,  evaluated, 
and  quantified,  should  be  provided 
(Essential).  If  rating  techniques  are 
used  as  criterion  measures,  the  ap- 
prai.sal  form(s)  and  instructions  to  the 
rater(s)  should  be  included  as  part  of 
the  validation  evidence,  or  should  be 
explicitly  described  and  available  (Es¬ 
sential).  All  steps  taken  to  insure  that 
criterion  measures  are  free  from  fac¬ 
tors  which  would  unfairly  alter  the 
scores  of  members  of  any  group 
should  be  described  (Essential). 

(6)  Sample  description.  A  description 
of  how  the  research  sample  was  identi¬ 
fied  and  selected  should  be  included 
(Essential).  The  race,  sex.  and  ethnic 
composition  of  the  sample,  including 
those  groups  set  forth  in  section  4A 
above,  should  be  described  (Essential). 
This  description  should  include  the 
size  of  each  subgroup  (Essential).  A 
description  of  how  the  research 
sample  compares  with  the  relevant 
labor  market  or  work  force,  the 
method  by  which  the  relevant  labor 
market  or  work  force  was  defined,  and 
a  discussion  of  the  likely  effects  on  va¬ 
lidity  of  differences  between  the 
sample  and  the  relevant  labor  market 
or  work  force,  are  also  desirable.  De¬ 
scriptions  of  educational  levels,  length 
of  service,  and  age  are  also  desirable. 
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(7)  Description  of  selection  proce¬ 
dures.  Any  measure,  combination  of 
measures,  or  procedure  studied  should 
be  completely  and  explicitly  described 
or  attached  (Essential).  If  commercial¬ 
ly  available  selection  procedures  are 
studied,  they  should  be  described  by 
title,  form,  and  publisher  (Essential). 
Reports  of  reliability  estimates  and 
how  they  were  established  are  desir¬ 
able. 

(8)  Techniques  and  results.  Methods 
used  in  analyzing  data  should  be  de¬ 
scribed  (essential).  Measures  of  central 
tendency  (e.g.,  means)  and  measures 
of  dispersion  (e.g.,  standard  deviations 
and  ranges)  for  all  selection  proce¬ 
dures  and  all  criteria  should  be  report¬ 
ed  for  each  race,  sex,  and  ethnic  group 
which  constitutes  a  significant  factor 
in  the  relevant  labor  market  (essen¬ 
tial).  The  magmitude  and  direction  of 
all  relationships  between  selection 
procedures  and  criterion  measures  in¬ 
vestigated  should  be  reported  for  each 
relevant  race,  sex,  and  ethnic  group 
and  for  the  total  group  (essential). 
Where  groups  are  too  small  to  obtain 
reliable  evidence  of  the  magnitude  of 
the  relationship,  need  not  be  reported 
separately.  Statements  regarding  the 
statistical  significance  of  results 
should  be  made  (essential).  Any  statis¬ 
tical  adjustments,  such  as  for  less  than 
perfect  reliability  or  for  restriction  of 
score  range  in  the  selection  procedure 
or  criterion  should  be  described  and 
explained;  and  uncorrected  correlation 
coefficients  should  also  be  shown  (es¬ 
sential).  Where  the  statistical  tech¬ 
nique  categorizes  continuous  data, 
such  as  biserial  correlation  and  the 
phi  coefficient,  the  categories  and  the 
bases  on  which  they  were  determined 
should  be  described  and  explained  (es¬ 
sential).  Studies  of  test  fairness  should 
be  included  where  called  for  by  the  re¬ 
quirements  of  section  14B(8)  (essen¬ 
tial).  These  studies  should  include  the 
rationale  by  which  a  selection  proce¬ 
dure  was  determined  to  be  fair  to  the 
group(s)  in  question.  Where  test  fair¬ 
ness  or  unfairness  has  been  demon¬ 
strated  on  the  basis  of  other  studies,  a 
bibliography  of  the  relevant  studies 
should  be  included  (essential).  If  the 
bibliography  includes  unpublished 
studies,  copies  of  these  studies,  or  ade¬ 
quate  abstracts  or  summaries,  should 
be  attached  (essential).  Where  revi¬ 
sions  have  been  made  in  a  selection 
procedure  to  assure  compatability  be¬ 
tween  successful  job  performance  and 
the  probability  of  being  selected,  the 
studies  underlying  such  revisions 
should  be  included  (essential).  All  sta¬ 
tistical  results  should  be  organized  and 
presented  by  relevant  race,  sex,  and 
ethnic  group  (essential). 

(9)  Alternative  procedures  investi¬ 
gated.  The  selection  procedures  inves¬ 
tigated  and  available  evidence  of  their 
impact  should  be  identified  (essential). 
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The  scope,  method,  and  findings  of 
the  investigation,  and  the  conclusions 
reached  in  light  of  the  findings, 
should  be  fully  described  (essential).' 

(10)  Uses  and  applications.  The 
methods  considered  for  use  of  the  se¬ 
lection  procedure  (e.g.,  as  a  screening 
device  with  a  cutoff  score,  for  group¬ 
ing  or  ranking,  or  combined  with  other 
procedures  in  a  battery)  and  available 
evidence  of  their  impact  should  be  de¬ 
scribed  (essential).  This  description 
should  include  the  rationale  for  choos¬ 
ing  the  method  for  opertional  use,  and 
the  evidence  of  the  validity  and  utility 
of  the  procedure  as  it  is  to  be  used  (es¬ 
sential).  The  purpose  for  which  the 
procedure  is  to  be  used  (e.g.,  hiring, 
transfer,  promotion)  should  be  de¬ 
scribed  (essential).  If  weights  are  as¬ 
signed  to  different  parts  of  the  selec¬ 
tion  procedure,  these  weights  and  the 
validity  of  the  weighted  composite 
should  be  reported  (essential).  If  the 
selection  procedure  is  used  with  a 
cutoff  score,  the  user  should  describe 
the  way  in  which  normal  expectations 
of  proficiency  within  the  work  force 
were  determined  and  the  way  in  which 
the  cutoff  score  was  determined  (es¬ 
sential). 

(11)  Source  data.  Each  user  should 
maintain  records  showing  all  pertinent 
information  about  individual  sample 
members  and  raters  where  they  are 
used,  in  studies  involving  the  valida¬ 
tion  of  selection  procedures.  These 
records  should  be  made  available  upon 
request  of  a  compliance  agency.  In  the 
case  of  individual  sample  members 
these  data  should  include  scores  on 
the  selection  procedure(s),  scores  on 
criterion  measures,  age,  sex,  race,  or 
ethnic  group  status,  and  experience  on 
the  specific  job  on  which  the  valida¬ 
tion  study  was  conducted,  and  may 
also  include  such  things  as  education, 
training,  and  prior  job  experience,  but 
should  not  include  names  and  social 
security  numbers.  Records  should  be 
maintained  which  show  the  ratings 
given  to  each  sample  member  by  each 
rater. 

(12)  Contact  person.  The  name,  mail¬ 
ing  address,  and  telephone  number  of 
the  person  who  may  be  contacted  for 
further  information  about  the  validity 
study  should  be  provided  (essential). 

(13)  Accuracy  and  completeness.  The 
report  should  describe  the  steps  taken 
to  assure  the  accuracy  and  complete¬ 
ness  of  the  collection,  analysis,  and 
report  of  data  and  results. 

C.  Content  validity  studies.  Reports 
of  content  validity  for  a  selection  pro¬ 
cedure  should  include  the  following  in¬ 
formation: 

(1)  Useris),  locationsis)  and  date(s) 
of  study.  Dates  and  location(s)  of  the 
job  analysis  should  be  shown  (essen¬ 
tial). 

(2)  Problem  and  setting.  An  explicit 
definition  of  the  purpose(s)  of  the 
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study  and  the  circumstances  in  which 
the  study  w'as  conducted  should  be 
provided.  A  description  of  existing  se¬ 
lection  procedures  and  cutoff  scores,  if 
any,  should  be  provided. 

(3)  Job  analysis— Content  of  the  job. 
A  description  of  the  method  u.sed  to 
anab'ze  the  job  should  be  provided  (es¬ 
sential).  The  work  behaviors),  the  as¬ 
sociated  tasks,  and,  if  the  behavior  re¬ 
sults  in  a  work  product,  the  work  prod¬ 
ucts  should  be  completely  described 
(essential).  Measures  of  criticality 
and/or  importance  of  the  work 
behavior(s)  and  the  method  of  deter¬ 
mining  these  measures  should  be  pro¬ 
vided  (essential).  Where  the  job  analy¬ 
sis  also  identified  the  knowledges, 
skills,  and  abilities  used  in  w'ork 
behavior(s),  an  operational  definition 
for  each  knowledge  in  terms  of  a  body 
of  learned  information  and  for  each 
skill  and  ability  in  terms  of  observable 
behaviors  and  outcomes,  and  the  rela¬ 
tionship  betw'een  each  knowledge, 
skill,  or  ability  and  each  work  behav¬ 
ior,  as  well  as  the  method  used  to  de¬ 
termine  this  relationship,  should  be 
provided  (essential).  The  w'ork  situa¬ 
tion  should  be  described,  including  the 
setting  in  which  work  behavior(s)  are 
performed,  and  where  appropriate,  the 
manner  in  which  knowledges,  skills,  or 
abilities  are  used,  and  the  complexity 
and  difficulty  of  the  knowledge,  skill, 
or  ability  as  used  in  the  w'ork 
beha\ior(s). 

(4)  Selection  procedure  and  its  con¬ 
tent.  Selection  procedures,  including 
those  constructed  by  or  for  the  user, 
specific  training  requirements,  com¬ 
posites  of  selection  procedures,  and 
any  other  procedure  supported  by  con¬ 
tent  validity,  should  be  completely  and 
explicitly  described  or  attached  (essen¬ 
tial).  If  commercially  available  selec¬ 
tion  procedures  are  used,  they  should 
be  described  by  title,  form,  and  pub¬ 
lisher  (essential).  The  behaviors  meas¬ 
ured  or  sampled  by  the  selection  pro¬ 
cedure  should  by  explicitly  described 
(essential).  Where  the  selection  proce¬ 
dure  purports  to  measure  a  knowledge, 
skill,  or  ability,  evidence  that  the  se¬ 
lection  procedure  measures  and  is  a 
representative  sample  of  the  knowl¬ 
edge,  skill,  or  ability  should  be  pro¬ 
vided  (essential). 

(5)  Relationship  between  the  selec¬ 
tion  procedure  and  the  job.  The  evi¬ 
dence  demonstrating  that  the  selec¬ 
tion  procedure  is  a  representative 
work  sample,  a  representative  sample 
of  the  work  behavior(s).  or  a  repre¬ 
sentative  sample  of  a  knowledge,  skill, 
or  ability  as  used  as  a  part  of  a  work 
behavior  and  necessary  for  that  be¬ 
havior  should  be  provided  (essential). 
The  user  should  identify  the  work 
behavior(s)  w’hich  each  item  or  part  of 
the  selection  procedure  is  intended  to 
sample  or  measure  (essential).  Where, 
the  selection  procedure  purports  to 


sample  a  work  behavior  or  to  provide  a 
sample  of  a  w'ork  product,  a  compari¬ 
son  should  be  provided  of  the  manner, 
setting,  and  the  level  of  complexity  of 
the  selection  procedure  with  those  of 
the  work  situation  (essential).  If  any 
steps  were  taken  to  reduce  adverse 
impact  on  a  race,  sex.  or  ethnic  group 
in  the  content  of  the  procedure  or  in 
its  administration,  these  steps  should 
be  described.  Establishment  of  time 
limits,  if  any.  and  how  these  limits  are 
related  to  the  speed  w'ith  w'hich  duties 
must  be  performed  on  the  job.  should 
be  explained.  Measures  of  central  ten¬ 
dency  (e.g..  means)  and  measures  of 
dispersion  (e.g.,  standard  deviations) 
and  estimates  of  realibility  should  be 
reported  for  all  selection  procedures  if 
available.  Such  reports  should  be 
made  for  relevant  race,  sex,  and  ethnic 
subgroups,  at  least  on  a  statistically 
reliable  sample  basis. 

(6)  Alternative  procedures  investi¬ 
gated.  The  alternative  selection  proce¬ 
dures  investigated  and  available  evi¬ 
dence  of  their  impact  should  be  identi¬ 
fied  (essential).  The  scope,  method, 
and  findings  of  the  investigation,  and 
the  conclusions  reached  in  light  of  the 
findings,  should  be  fully  described  (es¬ 
sential). 

(7)  Uses  and  applications.  The 
methods  considered  for  use  of  the  se¬ 
lection  procedure  (e.g.,  as  a  screening 
device  with  a  cutoff  score,  for  group¬ 
ing  or  ranking,  or  combined  with  other 
procedures  in  a  battery)  and  available 
evidence  of  their  impact  should  be  de¬ 
scribed  (essential).  This  description 
should  include  the  rationale  for  choos¬ 
ing  the  method  for  operational  use. 
and  the  evidence  of  the  validity  and 
utility'of  the  procedure  as  it  is  to  be 
used  (essential).  The  purpose  for 
which  the  procedure  is  to  be  used  (e.g., 
hiring,  transfer,  promotion)  should  be 
described  (essential).  If  the  selection 
procedure  is  u.sed  with  a  cutoff  score, 
the  user  should  de.scribe  the  w'ay  in 
w'hich  normal  expectations  of  profi¬ 
ciency  within  the  work  force  were  de¬ 
termined  and  the  way  in  which  the 
cutoff  score  was  determined  (essen¬ 
tial).  In  addition,  if  the  selection  pro¬ 
cedure  is  to  be  used  for  ranking,  the 
user  should  specify  the  evidence  show'- 
ing  that  a  higher  score  on  the  selec¬ 
tion  procedure  is  likely  to  result  in 
better  job  performance. 

(8)  Contact  person.  The  name,  mail¬ 
ing  address,  and  telephone  number  of 
the  person  who  may  be  contacted  for 
further  information  about  the  validity 
study  should  be  provided  (essential). 

(9)  Accuracy  and  completeness.  The 
report  should  describe  the  steps  taken 
to  assure  the  accuracy  and  complete¬ 
ness  of  the  collection,  analysis,  and 
report  of  data  and  results. 

D.  Construct  validity  studies.  Re¬ 
ports  of  construct  validity  for  a  selec¬ 


tion  procedure  should  include  the  fol¬ 
lowing  information: 

(1)  Useris).  locationls),  and  dateisi 
of  study.  Date(s)  and  location(s)  of  the 
job  analysis  and  the  gathering  of 
other  evidence  called  for  by  these 
guidelines  should  be  provided  (essen¬ 
tial). 

(2)  Problem  and  setting.  An  explicit 
definition  of  the  purpose(s)  of  the 
study  and  the  circumstances  in  which 
the  study  w’as  conducted  should  be 
provided.  A  description  of  existing  se¬ 
lection  procedures  and  cutoff  scores,  if 
any.  should  be  provided. 

(3)  Construct  definition.  A  clear 
definition  of  the  construct(s)  w'hich 
are  believed  to  underlie  successful  per¬ 
formance  of  the  critical  or  important 
w'ork  behavior(s)  should  be  provided 
(essential).  This  definition  should  in¬ 
clude  the  levels  of  construct  perform¬ 
ance  relevant  to  the  job(s)  for  which 
the  selection  procedure  is  to  be  used 
(essential).  There  should  be  a  sum¬ 
mary  of  the  position  of  the  construct 
in  the  psychological  literature,  or  in 
the  absence  of  such  a  position,  a  de¬ 
scription  of  the  W'ay  in  w'hich  the  defi¬ 
nition  and  measurement  of  the  con¬ 
struct  was  developed  and  the  psycho¬ 
logical  theory  underlying  it  (essential). 
Any  quantitative  data  w'hich  identify 
or  define  the  job  constructs,  such  as 
factor  analyses,  should  be  provided 
(essential). 

(4)  Job  analysis.  A  description  of  the 
method  used  to  analyze  the  job  should 
be  provided  (essential).  A  complete  de¬ 
scription  of  the  work  behavior(s)  and. 
to  the  extent  appropriate,  w'ork  out¬ 
comes  and  measures  of  their  criticality 
and/or  importance  should  be  provided 
(essential).  The  report  should  aLso  de¬ 
scribe  the  basis  on  w'hich  the 
behavior(s)  or  outcomes  w'ere  deter¬ 
mined  to  be  important,  such  as  their 
level  of  difficulty,  their  frequency  of 
performance,  the  consequences  of 
error  or  other  appropriate  factors  (es¬ 
sential).  Where  jobs  are  grouped  or 
compared  for  the  purposes  of  general¬ 
izing  validity  evidence,  the  work 
behavior(s)  and  work  product(s)  for 
each  of  the  jobs  should  be  described, 
and  conclusions  concerning  the  simi¬ 
larity  of  the  jobs  in  terms  of  observ¬ 
able  w'ork  behaviors  or  work  products 
should  be  made  (essential). 

(5)  Job  titles  and  codes.  It  is  desir¬ 
able  to  provide  the  selection  procedure 
user’s  job  title(s)  for  the  job(s)  in 
question  and  the  corresponding  job 
title(s)  and  code(s)  from  the  United 
States  Employment  Service’s  diction¬ 
ary  of  occupational  titles. 

(6)  Selection  procedure.  The  selec¬ 
tion  procedure  used  as  a  measure  of 
the  construct  should  be  completely 
and  explicitly  described  or  attached 
(essential).  If  commercially  available 
selection  procedures  are  used,  they 
should  be  identified  by  title,  form  and 
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publisher  (essential).  The  research  evi¬ 
dence  of  the  relationship  between  the 
selection  procedure  and  the  construct, 
such  as  factor  structure,  should  be  in¬ 
cluded  (essential).  Measures  of  central 
tendency,  variability  and  reliability  of 
the  selection  procedure  should  be  pro¬ 
vided  (essential).  Whenever  feasible, 
these  measures  should  be  provided 
separately  for  each  relevant  race,  sex 
and  ethnic  group. 

(7)  Relationship  to  job  performance. 
The  criterion-related  study(ies)  and 
other  empirical  evidence  of  the  rela¬ 
tionship  between  the  construct  meas¬ 
ured  by  the  selection  procedure  and 
the  related  work  behavior(s)  for  the 
job  or  jobs  in  question  should  be  pro¬ 
vided  (essential).  Documentation  of 
the  criterion-related  study!  ies)  should 
satisfy  the  provisions  of  section  15B 
above  or  section  15E(1)  below,  except 
for  studies  conducted  prior  to  the  ef¬ 
fective  date  of  these  guidelines  (essen¬ 
tial).  Where  a  study  pertains  to  a 
group  of  jobs,  and,  on  the  basis  of  the 
study,  validity  is  asserted  for  a  job  in 
the  group,  the  observed  work  behav¬ 
iors  and  the  observed  work  products 
for  each  of  the  jobs  should  be  de¬ 
scribed  (essential).  Any  other  evidence 
used  in  determining  whether  the  work 
behavior(s)  in  each  of  the  jobs  is  the 
same  should  be  fully  described  (essen¬ 
tial). 

(8)  Alternative  procedures  investi¬ 
gated.  The  alternative  selection  proce¬ 
dures  investigated  and  available  evi¬ 
dence  of  their  impact  should  be  identi¬ 
fied  (essential).  The  scope,  method, 
and  findings  of  the  investigation,  and 
the  conclusions  reached  in  light  of  the 
findings  should  be  fully  described  (es¬ 
sential). 

(9)  Uses  and  applications.  The 
methods  considered  for  use  of  the  se¬ 
lection  procedure  (e.g.,  as  a  screening 
device  with  a  cutoff  score,  for  group¬ 
ing  or  ranking,  or  combined  with  other 
procedures  in  a  battery)  and  available 
evidence  of  their  impact  should  be  de¬ 
scribed  (essential).  This  description 
should  include  the  rationale  for  choos¬ 
ing  the  method  for  operational  use, 
and  the  evidence  of  the  validity  and 
utility  of  the  procedure  as  it  is  to  be 
used  (essential).  The  purpose  for 
which  the  procedure  is  to  be  used  (e.g., 
hiring,  transfer,  promotion)  should  be 
described  (essential).  If  weights  are  as¬ 
signed  to  different  parts  of  the  selec¬ 
tion  procedure,  these  weights  and  the 
validity  of  the  weighted  composite 
should  be  reported  (essential).  If  the 
selection  procedure  is  used  with  a 
cutoff  score,  the  user  should  describe 
the  way  in  which  normal  expectations 
of  proficiency  within  the  work  force 
were  determined  and  the  way  in  which 
the  cutoff  score  was  determined  (es¬ 
sential). 

(10)  Accuracy  and  completeness. 
The  report  should  describe  the  steps 


taken  to  assure  the  accuracy  and  com¬ 
pleteness  of  the  collection,  analysis, 
and  report  of  data  and  results. 

(11)  Source  data.  Each  user  should 
maintain  records  showing  all  pertinent 
information  relating  to  its  study  of 
construct  validity. 

(12)  Contact  person.  The  name,  mail¬ 
ing  address,  and  telephone  number  of 
th,e  individual  who  may  be  contacted 
for  further  information  about  the  va¬ 
lidity  study  should  be  provided  (essen¬ 
tial). 

E.  Evidence  of  validity  from  other 
studies.  When  validity  of  a  selection 
procedure  is  supported  by  studies  not 
done  by  the  user,  the  evidence  from 
the  original  study  or  studies  should  be 
compiled  in  a  manner  similar  to  that 
required  in  the  appropriate  section  of 
this  section  15  above.  In  addition,  the 
following  evidence  should  be  supplied: 

(1)  Evidence  from  criterion-related 
validity  studies.— sl.  Job  information. 
A  description  of  the  important  job 
behavior(s)  of  the  user’s  job  and  the 
basis  on  which  the  behaviors  were  de¬ 
termined  to  be  important  should  be 
provided  (essential).  A  full  description 
of  the  basis  for  determining  that  these 
important  work  behaviors  are  the 
same  as  those  of  the  job  in  the  origi¬ 
nal  study  (or  studies)  should  be  pro¬ 
vided  (essential). 

b.  Relevance  of  criteria.  A  full  de¬ 
scription  of  the  basis  on  which  the  cri¬ 
teria  used  in  the  original  studies  are 
determined  to  be  relevant  for  the  user 
should  be  provided  (essential). 

c.  Other  variables.  The  similarity  of 
important  applicant  pool  or  sample 
characteristics  reported  in  the  original 
studies  to  those  of  the  user  should  be 
described  (essential).  A  description  of 
the  comparison  between  the  race,  sex 
and  ethnic  composition  of  the  user’s 
relevant  labor  market  and  the  sample 
in  the  original  validity  studies  should 
be  provided  (essential). 

d.  Use  of  the  selection  procedure.  A 
full  description  should  be  provided 
showing  that  the  use  to  be  made  of 
the  selection  procedure  is  consistent 
with  the  findings  of  the  original  valid¬ 
ity  studies  (essential). 

e.  Bibliography.  A  bibliography  of 
reports  of  validity  of  the  selection  pro¬ 
cedure  for  the  job  or  jobs  in  question 
should  be  provided  (essential).  Where 
any  of  the  studies  included  an  investi¬ 
gation  of  test  fairness,  the  results  of 
this  investigation  should  be  provided 
(essential).  Copies  of  reports  published 
in  journals  that  are  not  commonly 
available  should  be  described  in  detail 
or  attached  (essential).  Where  a  user 
is  relying  upon  unpublished  studies,  a 
reasonable  effort  should  be  made  to 
obtain  these  studies.  If  these  unpub¬ 
lished  studies  are  the  sole  source  of  va¬ 
lidity  evidence  they  should  be  de¬ 
scribed  in  detail  or  attached  (essen¬ 
tial).  If  these  studies  are  not  available. 


the  name  and  address  of  the  source, 
an  adequate  abstract  or  summary  of 
the  validity  study  and  data,  and  a  con¬ 
tact  person  in  the  source  organization 
should  be  provided  (essential). 

(2)  Evidence  from  content  validity 
studies.  See  section  14C(3)  and  section 
15C  above. 

(3)  Evidence  from  construct  validity 
studies.  See  sections  14D(2)  and  15D 
above. 

F.  Evidence  of  validity  from  cooper¬ 
ative  studies.  Where  a  selection  proce¬ 
dure  has  been  validated  through  a  co¬ 
operative  study,  evidence  that  the 
study  satisfies  the  requirements  of  sec¬ 
tions  7,  8  and  15E  should  be  provided 
(essential). 

G.  Selection  for  higher  level  job.  If  a 
selection  procedure  is  used  to  evaluate 
candidates  for  jobs  at  a  higher  level 
than  those  for  which  they  will  initially 
be  employed,  the  validity  evidence 
should  satisfy  the  documentation  pro¬ 
visions  of  this  section  15  for  the 
higher  level  job  or  jobs,  and  in  addi¬ 
tion,  the  user  should  provide:  (Da  de¬ 
scription  of  the  job  progression  struc¬ 
ture,  formal  or  informal;  (2)  the  data 
showing  how  many  employees  prog¬ 
ress  to  the  higher  level  job  and  the 
length ,  of  time  needed  to  make  this 
progre^ion;  and  (3)  an  identification 
of  any  anticipated  changes  in  the 
higher  level  job.  In  addition,  if  the  test 
measures  a  knowledge,  skill  or  ability, 
the  user  should  provide  evidence  that 
the  knowledge,  skill  or  ability  is  re¬ 
quired  for  the  higher  level  job  and  the 
basis  for  the  conclusion  that  the 
knowledge,  skill  or  ability  is  not  ex¬ 
pected  to  develop  from  the  training  or 
experience  on  the  job. 

H.  Interim  use  of  selection  proce¬ 
dures.  If  a  selection  procedure  is  being 
used  on  an  interim  basis  because  the 
procedure  is  not  fully  supported  by 
the  required  evidence  of  validity,  the 
user  should  maintain  and  have  availa¬ 
ble  (1)  substantial  evidence  of  validity 
for  the  procedure,  and  (2)  a  report 
showing  the  date  on  which  the  study 
to  gather  the  additional  evidence  com¬ 
menced.  the  estimated  completion 
date  of  the  study,  and  a  description  of 
the  data  to  be  collected  (essential). 

Definitions 

Sec.  16.  Definitions.  The  following 
definitions  shall  apply  throughout 
these  guidelines: 

A.  Ability.  A  present  competence  to 
perform  an  observable  behavior  or  a 
behavior  which  results  in  an  observ¬ 
able  product. 

B.  Adverse  impact  A  substantially 
different  rate  of  selection  in  hiring, 
promotion,  or  other  employment  deci¬ 
sion  which  works  to  the  disadvantage 
of  members  of  a  race,  sex,  or  ethnic 
group.  See  section  4  of  these  guide¬ 
lines. 
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C.  Compliance  with  these  guidelines. 
Use  of  a  selection  procedure  is  in  com¬ 
pliance  with  these  guidelines  if  such 
use  has  been  validated  in  accord  with 
these  guidelines  (as  defined  below),  or 
if  such  use  does  not  result  in  adverse 
impact  on  any  race.  sex.  or  ethnic 
group  (see  section  4.  above),  or.  in  un¬ 
usual  circumstances,  if  use  of  the  pro¬ 
cedure  is  otherwise  justified  in  accord 
with  Federal  law.  See  section  6B. 
above. 

D.  Content  validity.  Demonstrated 
by  data  showing  that  the  content  of  a 
selection  procedure  is  representative 
of  important  aspects  of  performance 
on  the  job.  See  section  5B  and  section 
14C. 

E.  Construct  validity.  Demonstrated 
by  data  showing  that  the  selection 
procedure  measures  the  degree  to 
which  candidates  have  identifiable 
characteristics  which  have  been  deter¬ 
mined  to  be  important  for  successful 
job  performance.  See  section  5B  and 
section  14D. 

P.  Criterion-related  validity.  Demon¬ 
strated  by  empirical  data  showing  that 
the  selection  procedure  is  predictive  of 
or  significantly  correlated  with  impor¬ 
tant  elements  of  work  behavior.  See 
sections  5B  and  14B. 

G.  Employer.  Any  employer  subject 
to  the  provisions  of  the  Civil  Rights 
Act  of  1964.  as  amended,  including 
State  or  local  governments  and  any 
Federal  agency  subject  to  the  provi¬ 
sions  of  section  717  of  the  Civil  Rights 
Act  of  1964.  as  amended,  and  any  Fed¬ 
eral  contractor  or  subcontractor  or 
federally  assisted  construction  con¬ 
tractor  or  subcontractor  covered  by 
Executive  Order  11246.  as  amended. 

H.  Employment  agency.  Any  employ¬ 
ment  agency  subject  to  the  provisions 
of  the  Civil  Rights  Act  of  1964.  as 
amended. 

I.  Enforcement  action.  For  the  pur¬ 
poses  of  section  4  a  proceeding  by  a 
Federal  enforcement  agency  such  as  a 
lawsuit  or  an  administrative  proceed¬ 
ing  leading  to  debarment  from  or 
withholding,  suspension,  or  termina¬ 
tion  of  Federal  (Government  contracts 
or  the  suspension  or  withholding  of 
Federal  Government  funds:  but  not  a 
finding  of  reasonable  cause  or  a  conci¬ 
liation  process  or  the  issuance  of  right 
to  sue  letters  under  title  VII  or  under 
Executive  Order  11246  where  such 
finding,  conciliation,  or  issuance  of 
notice  of  right  to  sue  is  based  upon  an 
individual  complaint. 

J.  Enforcement  agency.  Any  agency 
of  the  executive  branch  of  the  Federal 
Government  which  adopts  these 
guidelines  for  purp>oses  of  the  enforce¬ 
ment  of  the  equal  employment  oppor¬ 
tunity  laws  or  which  has  responsibility 
for  securing  compliance  with  them. 

K.  Job  analysis.  A  detailed  state¬ 
ment  of  work  behaviors  and  other  in¬ 
formation  relevant  to  the  job. 


L.  Job  description.  A  general  state¬ 
ment  of  job  duties  and  responsibilities. 

M.  Knowledge.  A  body  of  informa¬ 
tion  applied  directly  to  the  perform¬ 
ance  of  a  function. 

N.  Labor  organization.  Any  labor  or¬ 
ganization  subject  to  the  provisions  of 
the  Civil  Rights  Act  of  1964.  as  amend¬ 
ed.  and  any  committee  subject  thereto 
controlling  apprenticeship  or  other 
training. 

O.  Observable.'  Able  to  be  seen, 
heard,  or  otherwise  perceived  by  a 
person  other  than  the  person  perform¬ 
ing  the  action. 

P.  Race,  sex,  or  ethnic  group.  Any 
group  of  persons  identifiable  on  the 
grounds  of  race,  color,  religion,  sex.  or 
national  origin. 

Q.  Selection  procedure.  Any  meas¬ 
ure.  combination  of  measures,  or  pro¬ 
cedure  used  as  a  basis  for  any  employ¬ 
ment  decision.  Selection  procedures  in¬ 
clude  the  full  range  of  assessment 
techniques  from  traditional  paper  and 
pencil  tests,  performance  tests,  train¬ 
ing  programs,  or  probationary  periods 
and  physical,  educational,  and  work 
experience  requirements  through  in¬ 
formal  or  casual  interviews  and  uns¬ 
cored  application  forms. 

R.  Selection  rate.  The  proportion  of 
applicants  or  candidates  who  are 
hired,  promoted,  or  otherwise  selected. 

S.  Should.  The  term  “should”  as 
used  in  these  guidelines  Is  intended  to 
connote  action  which  is  necessary  to 
achieve  compliance  with  the  guide¬ 
lines.  w'hile  recognizing  that  there  are 
circumstances  where  alternative 
courses  of  action  are  open  to  users. 

T.  Skill.  A  present,  observable  com¬ 
petence  to  perform  a  learned  psycho¬ 
motor  act. 

U.  Technical  feasibility.  The  exist¬ 
ence  of  conditions  permitting  the  con¬ 
duct  of  meaningful  criterion-related 
validity  studies.  These  conditions  in¬ 
clude:  (1)  An  adequate  sample  of  per¬ 
sons  available  for  the  study  to  achieve 
findings  of  statistical  significance:  (2) 
having  or  being  able  to  obtain  a  suffi¬ 
cient  range  of  scores  on  the  selection 
procedure  and  job  performance  meas¬ 
ures  to  produce  validity  results  which 
can  be  expected  to  be  representative 
of  the  results  if  the  ranges  normally 
expected  were  utilized:  and  (3)  having 
or  being  able  to  devise  unbiased,  reli¬ 
able  and  relevant  measures  of  job  per¬ 
formance  or  other  criteria  of  employee 
adequacy.  See  section  14B(2).  With  re¬ 
spect  to  investigation  of  possible  un¬ 
fairness.  the  same  considerations  are 
applicable  to  each  group  for  w'hich  the 
study  is  made.  See  section  14B(8). 

V.  Unfairness  of  selection  procedure. 
A  condition  in  which  members  of  one 
race.  sex.  or  ethnic  group  characteris¬ 
tically  obtain  lower  scores  on  a  selec¬ 
tion  procedure  than  members  of  an¬ 
other  group,  and  the  differences  are 
not  reflected  in  differences  in  meas¬ 


ures  of  job  performance.  See  section 
14B(7). 

W.  User.  Any  employer,  labor  organi¬ 
zation.  employment  agency,  or  licens¬ 
ing  or  certihcation  board,  to  the 
extent  it  may  be  covered  by  Federal 
equal  employment  opportunity  law. 
W'hich  uses  a  selection  procedure  as  a 
basis  for  any  employment  decision 
Whenever  an  employer,  labor  organi¬ 
zation.  or  employment  agency  is  re¬ 
quired  by  law  to  restrict  recruitment 
for  any  occupation  to  those  applicants 
w'ho  have  met  licensing  or  certification 
requirements,  the  licensing  or  certify¬ 
ing  authority  to  the  extent  it  may  be 
covered  by  Federal  equal  employment 
opportunity  law'  will  be  considered  the 
user  with  respect  to  those  licensing  or 
certification  requirements.  Whenever 
a  State  employment  agency  or  service 
does  no  more  than  administer  or  moni¬ 
tor  a  procedure  as  permitted  by  De¬ 
partment  of  Labor  regulations,  and 
does  so  without  making  referrals  or 
taking  any  other  action  on  the  basis  of 
the  results,  the  State  employment 
agency  will  not  be  deemed  to  be  a  user. 

X.  Validated  in  accord  with  these 
guidelines  or  properly  validated.  A 
demonstration  that  one  or  more  valid¬ 
ity  study  or  studies  meeting  the  stand¬ 
ards  of  these  guidelines  has  been  con¬ 
ducted.  including  investigation  and. 
where  appropriate,  use  of  suitable  al¬ 
ternative  selection  procedures  as  con¬ 
templated  by  section  3B.  and  has  pro¬ 
duced  evidence  of  validity  sufficient  to 
warrant  use  of  the  procedure  for  the 
intended  purpose  under  the  standards 
of  these  guidelines. 

Y.  Work  behavior.  An  activity  per¬ 
formed  to  achieve  the  objectives  of 
the  job.  Work  behaviors  involve  ob¬ 
servable  (physical)  components  and 
unobservable  (mental)  components.  A 
w’ork  behavior  consists  of  the  perform¬ 
ance  of  one  or  more  tasks.  Knowl¬ 
edges,  skills,  and  abilities  are  not  beha¬ 
viors.  although  they  may  be  applied  in 
work  behaviors. 

Appendix 

17.  Policy  statement  on  affirmative 
action  (see  section  13B).  The  Equal 
Employment  Opportunity  Coordinat¬ 
ing  Council  was  established  by  act  of 
Congress  in  1972.  and  charged  with  re¬ 
sponsibility  for  developing  and  imple¬ 
menting  agreements  and  policies  de¬ 
signed,  among  other  things,  to  elimi¬ 
nate  conflict  and  inconsistency  among 
the  agencies  of  the  Federal  Govern¬ 
ment  responsible  for  administering 
Federal  law  prohibiting  discrimination 
on  grounds  of  race,  color,  sex,  religion, 
and  national  origin.  This  statement  is 
issued  as  an  initial  response  to  the  re¬ 
quests  of  a  number  of  State  and  local 
officials  for  clarification  of  the  Gov¬ 
ernment's  policies  concerning  the  role 
of  affirmative  action  in  the  overall 
equal  employment  opportunity  pro- 
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gram.  While  the  Coordinating  Coun> 
cil’s  adoption  of  this  statement  ex¬ 
presses  only  the  views  of  the  signatory 
agencies  concerning  this  important 
subject,  the  principles  set  forth  below 
should  serve  as  policy  guidance  for 
other  Federal  agencies  as  well. 

(1)  Equal  employment  opportunity  is 
the  law  of  the  land.  In  the  public 
sector  of  our  society  this  means  that 
all  persons,  regardless  of  race,  color, 
religion,  sex,  or  national  origin  shall 
have  equal  access  to  positions  in  the 
public  service  limited  only  by  their 
ability  to  do  the  job.  There  is  ample 
evidence  in  all  sectors  of  our  society 
that  such  equal  access  frequently  has 
been  denied  to  members  of  certain 
groups  because  of  their  sex,  racial,  or 
ethnic  characteristics.  The  remedy  for 
such  past  and  present  discrimination 
is  twofold. 

On  the  one  hand,  vigorous  enforce¬ 
ment  of  the  laws  against  discrimina¬ 
tion  is  essential.  But  equally,  and  per¬ 
haps  even  more  important  are  affirma¬ 
tive,  voluntary  efforts  on  the  part  of 
public  employers  to  assure  that  posi¬ 
tions  in  the  public  service  are  genuine¬ 
ly  and  equally  accessible  to  qualified 
persons,  without  regard  to  their  sex, 
racial,  or  ethnic  characteristics.  With¬ 
out  such  efforts  equal  employment  op¬ 
portunity  is  no  more  than  a  wish.  The 
importance  of  voluntary  affirmative 
action  on  the  part  of  employers  is  un¬ 
derscored  by  title  VII  of  the  Civil 
Rights  Act  of  1964,  Executive  Order 
11246,  and  related  laws  and  regula¬ 
tions— all  of  which  emphasize  volun¬ 
tary  action  to  achieve  equal  employ¬ 
ment  opportunity. 

As  with  most  management  objec¬ 
tives,  a  systematic  plan  based  on  sound 
organizational  analysis  and  problem 
identification  is  crucial  to  the  accom¬ 
plishment  of  affirmative  action  objec¬ 
tives.  For  this  reason,  the  Council 
urges  all  State  and  local  governments 
to  develop  and  implement  results  ori¬ 
ented  affirmative  action  plans  which 
deal  with  the  problems  so  identified. 

The  following  paragraphs  are  in¬ 
tended  to  assist  State  and  local  gov¬ 
ernments  by  illustrating  the  kinds  of 
analyses  and  activities  which  may  be 
appropriate  for  a  public  employer’s 
voluntary  affirmative  action  plan. 
This  statement  does  not  address  reme¬ 
dies  imposed  after  a  finding  of  unlaw¬ 
ful  discrimination. 

(2)  Voluntary  affirmative  action  to 
assure  equal  employment  opportunity 
is  appropriate  at  any  stage  of  the  em¬ 
ployment  process.  The  first  step  in  the 
construction  of  any  affirmative  action 
plan  should  be  an  analysis  of  the  em¬ 
ployer’s  work  force  to  determine 
whether  percentages  of  sex,  race,  or 
ethnic  groups  in  individual  job  classifi¬ 
cations  are  substantially  similar  to  the 
percentages  of  those  groups  available 


in  the  relevant  job  market  who  possess 
the  basic  job-related  qualifications. 

When  substantial  disparities  are 
found  through  such  analyses,  each  ele¬ 
ment  of  the  overall  selection  process 
should  be  examined  to  determine 
which  elements  operate  to  exclude 
persons  on  the  basis  of  sex,  race,  or 
ethnic  group.  Such  elements  include, 
but  are  not  limited  to,  recruitment, 
testing,  ranking  certification,  inter¬ 
view,  recommendations  for  selection, 
hiring,  promotion,  etc.  The  examina¬ 
tion  of  each  element  of  the  selection 
process  should  at  a  minimum  include  a 
determination  of  its  validity  in  predict¬ 
ing  job  performance. 

(3)  When  an  employer  has  reason  to 
believe  that  its  selection  procedures 
have  the  exclusionary  effect  described 
in  paragraph  2  above,  it  should  initiate 
affirmative  steps  to  remedy  the  situa¬ 
tion.  Such  steps,  which  in  design  and 
execution  may  be  race,  color,  sex,  or 
ethnic  “conscious,”  include,  but  are 
not  limited  to,  the  following: 

'(a)  The  establishment  of  a  long-term 
goal,  and  short-range,  interim  goals 
and  timetables  for  the  specific  job 
classifications,  all  of  which  should 
take  into  account  the  availability  of 
basically  qualified  persons  in  the  rele¬ 
vant  job  market; 

(b)  A  recruitment  program  designed 
to  attract  qualified  members  of  the 
group  in  question; 

(c)  A  systematic  effort  to  organize 
work  and  redesign  jobs  in  ways  that 
provide  opportunities  for  persons  lack¬ 
ing  “journeyman”  level  knowledge  or 
skills  to  enter  and,  with  appropriate 
training,  to  progress  in  a  career  field; 

(d)  Revamping  selection  instruments 
or  procedures  which  have  not  yet  been 
validated  in  order  to  reduce  or  elimi¬ 
nate  exclusionary  effects  on  particular 
groups  in  particular  job  classifications; 

(e)  The  initiation  of  measures  de¬ 
signed  to  assure  that  members  of  the 
affected  group  who  are  qualified  to 
perform  the  job  are  included  within 
the  pool  of  persons  from  which  the  se¬ 
lecting  official  makes  the  selection; 

(f)  A  systematic  effort  to  provide 
career  advancement  training,  both 
classroom  and  on-the-job,  to  employ¬ 
ees  locked  into  dead  end  jobs;  and 

(g)  The  establishment  of  a  system 
for  regularly  monitoring  the  effective¬ 
ness  of  the  particular  affirmative 
action  program,  and  procedures  for 
making  timely  adjustments  in  this 
program  where  effectiveness  is  not 
demonstrated. 

(4)  The  goal  of  any  affirmative 
action  plan  should  be  achievement  of 
genuine  equal  employment  opportuni¬ 
ty  for  all  qualified  persons.  Selection 
under  such  plans  should  be  based 
upon  the  ability  of  the  applicant(s)  to 
do  the  work.  Such  plans  should  not  re¬ 
quire  the  selection  of  the  unqualified, 
or  the  unneeded,  nor  should  they  re¬ 


quire  the  selection  of  persons  on  the 
basis  of  race,  color,  sex.  religion,  or  na¬ 
tional  origin.  Moreover,  while  the 
Council  believes  that  this  statement 
should  serve  to  assist  State  and  local 
employers,  as  well  as  Federal  agencies, 
it  recognizes  that  affirmative  action 
cannot  be  viewed  as  a  standardized 
program  which  must  be  accomplished 
in  the  same  way  at  all  times  in  all 
places. 

Accordingly,  the  Council  has  not  at¬ 
tempted  to  set  forth  here  either  the 
minimum  or  maximum  voluntary 
steps  that  employers  may  take  to  deal 
with  their  respective  situations. 
Rather,  the  Council  recognizes  that 
under  applicable  authorities.  State 
and  local  employers  have  flexibility  to 
formulate  affirmative  action  plans 
that  are  best  suited  to  their  particular 
situations.  In  this  manner,  the  Council 
believes  that  affirmative  action  pro¬ 
grams  will  best  serve  the  goal  of  equal 
employment  opportunity. 

Respectfully  submitted, 

Harold  R.  Tyler,  Jr., 

Deputy  Attorney  General  and 
Chairman  of  the  Equal  Em¬ 
ployment  Coordinating  Coun¬ 
cil. 

Michael  H.  Moskow, 

Under  Secretary  of  Labor. 

Ethel  Bent  Walsh, 

Acting  Chairman,  Equal  Em¬ 
ployment  Opportunity  Com¬ 
mission. 

Robert  E.  Hampton, 

Chairman,  Civil  Service  Com¬ 
mission. 

Arthur  E.  Flemming, 
Chairman,  Commission  on  Civil 
Rights. 

Because  of  its  equal  employment  op¬ 
portunity  responsibilities  under  the 
State  and  Local  Government  Fiscal 
Assistance  Act  of  1972  (the  revenue 
sharing  act),  the  Department  of  the 
Treasury  was  invited  to  participate  in 
the  formulation  of  this  policy  state¬ 
ment;  and  it  concurs  and  joins  in  the 
adoption  of  this  policy  statement. 

Done  this  26th  day  of  August  1976. 

Richard  Albrecht, 
General  Counsel, 
Department  of  the  Treasury. 

Section  18.  Citations.  The  official 
title  of  these  guidelines  is  “Uniform 
Guidelines  on  Employee  Selection 
Procedures  (1978)”.  The  Uniform 
Guidelines  on  Employee  Selection 
Procedures  (1978)  are  intended  to  es¬ 
tablish  a  uniform  Federal  position  in 
the  area  of  prohibiting  discrimination 
in  employment  practices  on  grounds  of 
race,  color,  religion,  sex,  or  national 
origin.  These  guidelines  have  been 
adopted  by  the  Equal  Employment 
Opportunity  Commission,  the  Depart¬ 
ment  of  Labor,  the  Department  of  Jus¬ 
tice,  and  the  Civil  Service  Commission. 
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The  official  citation  is: 

“Section - ,  Uniform  Guidelines  on 

Employee  Selection  Procedure  (1978): 
43  FR - (August  25.  1978).” 

The  short  form  citation  is: 

“Section  - .  U.G.E.S.P.  (1978):  43 

FR - (August  25,  1978).” 

When  the  guidelines  are  cited  in 
connection  with  the  activities  of  one 
of  the  issuing  agencies,  a  specific  cita¬ 
tion  to  the  regulations  of  that  agency 
can  be  added  at  the  end  of  the  above 
citation.  The  specific  additional  cita¬ 
tions  are  as  follows: 

Equal  Employment  Opportunity  Com¬ 
mission 

29  CFR  Part  1607 
Department  of  Labor 
Office  of  Federal  Contract  Compliance 
Programs 

41  CFR  Part  60-3 
Department  of  Justice 

28  CFR  50.14 
Civil  Service  CommLssion 

5  CFR  300.103(c) 

Normally  when  citing  these  guide¬ 
lines.  the  .section  number  immediately 
preceding  the  title  of  the  guidelines 
will  be  from  these  guidelines  series  1- 
18.  If  a  section  number  from  the  codi¬ 
fication  for  an  individual  agency  is 
needed  it  can  also  be  added  at  the  end 
of  the  agency  citation.  For  example, 
section  6A  of  these  guidelines  could  be 
cited  for  EEOC  as  follows:  “Section 
6A,  Uniform  Guidelines  on  Employee 
Selection  Procedures  (1978):  43  PR 

- ,  (August  25,  1978):  29  CFR  Part 

1607.  section  6A.” 

Eleanor  Holmes  Norton. 

Chair,  Equal  Employment  Op¬ 
portunity  Commission 

Alan  K.  Campbell. 

Chairman,  Civil  Service  Com¬ 
mission. 

Ray  Marshall. 

Secretary  of  Labor. 

Griffin  B.  Bell, 

Attorney  General. 
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